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In the United States District Court, Southern Dis- 
trict of California, Northern Division 


No. 1798—N.D. 
CHARLES W. GRIMM, Plaintiff, 
vs. 


CALIFORNIA SPRAY-CHEMICAL CORPOR- 
ATION, a corporation, Defendant. 


PETITION FOR REMOVAL OF ACTION ON 
GROUND OF DIVERSITY OF CITIZEN- 
lee 


To the United States District Court, Southern Dis- 
trict of California, Northern Division: 


The petition of California Spray-Chemical Cor- 
poration, a corporation, respectfully shows: 


A 

That on the 24th day of July, 1957, an action 
was commenced in the Superior Court of the State 
of California, in and for the County of Kern, by 
the filing of a complaint therein entitled Charles 
W. Grimm, plaintiff, vs. California Spray-Chemi- 
eal Corporation, a corporation, defendant, being 
No. 70422 in the files of said Court. 


II. 
That Charles W. Grimm is the only plaintiff in 
said action and that at the time of the commenece- 
ment of said action and ever since the said Charles 
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W. Grimm has been and now is a resident and citi- 
zen of the State of California. 


ae 

That the only defendant named in said action 
is California Spray-Chemical Corporation, a cor- 
poraticn, and at the time of the commencement of 
said action the said California Spray-Chemical 
Corporation was and at all times thereafter has 
been and now is a corporation organized under and 
existing by virtue of the laws of the State of Dela- 
ware, and that said corporation is, therefore, a 
resident and a citizen of the State of Delaware. 


1 
That in said action plaintiff seeks to recover a 
judgment from petitioner, the defendant therein, in 
the sum of $63,764.00. Said action is a civil action 
wherein the matter in controversy exceeds the sum 
or value of $3,000.00, exclusive of interest and costs, 
and is between citizens of different states. 


Wo 

That summons was served upon petitioner, to- 
eether with a copy of said complaint, in the County 
of Contra Costa, State of California, on the 9th 
day of August, 1957, and this was the date of the 
first receipt by the petitioner of a copy of said com- 
plaint. Attached hereto are copies of the complaint 
and summons marked Exhibit “A”, being all the 
pleadings, process and orders served on petitioner 
in said action to the day of the filing of this petition. 


California Spray-Chemical Corporation 5 
VI. 


Petitioner presents herewith and files a bond 
with good and sufficient surety as required by the 
statutes in such cases, conditioned that it will pay 
all costs and disbursements incurred by reason of 
the removal proceedings should it be determined 
that the case was not removable or was improperly 
removed. 

SOL, 

Petitioner desires to remove said action to this 

Court as permitted by law. 


Wherefore, petitioner files this petition for the 
removal of said action from the Superior Court of 
the State of California, in and for the County of 
Kern, to the United States District Court for the 
Southern District of California, Northern Division, 
and prays that said action stand so removed. 


WILD, CHRISTENSEN, BARNARD 
& WILD, 
/s/ By ROBERT M. BARNARD, 
Attorneys for Petitioner 


Duly Verified. 
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1 ACeL DENIED Sek 


In the Superior Court of the State of California 
in and for the County of Kern 


No. 70422—Charles W. Grimm, Plaintiff, vs. Cali- 
fornia Spray-Chemical Corporation, a corpora- 
tion, Defendant. 


COMPLAINT 

Plaintiff complains of defendant and for cause 

of action alleges: 
ile, 

That at all times herein mentioned plaintiff was 
the owner of a twenty (20) acre peach orchard 
located upon that parcel of real property situate 
and being in the County of Kern, State of Cali- 
fornia, and more particularly described as the 
South Half of the Southwest Quarter of the South- 
west Quarter of Section 32, Township 12 South, 
Range 19 West. 8.B.B. & M. 


Hele 
That on or about January 1, 1957 plaintiff so- 
heited the services of defendant for the purpose of 
preparing and supplying plaintiff with an insecti- 
cide to be used in said peach orchard for the pur- 
pose of controlling certain insects known as olive 
scale, San Jose scale, mites and peach tree twig 
hore. 
ITT. 
That defendant caused an examination of said 
orchard to be made and became familiar with the 
conditions there prevailing and for such conditions 


| 
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Exhibit ‘‘A’’—(Continued) 
preseribed and sold to plaintiff an insecticide pre- 
sumed to contain medium oil, Mytox and lead ar- 
scenic i proportions sufficiently strong to control 
said hugs and insects but not sufficiently strong to 
damage or harm the crop of peaches then growing 
on the trees or the trees in said orchard and de- 
fendant did orally warrant and represent that the 
ehemicals and chemical compounds would be fit and 
proper for such purpose and uses and did orally 
warrant and represent that the application thereof 
would not be harmful to or adversely affect said 
crop. 
aN 

That plaintiff did apply the spray to the orchard 
upon the representations of defendant and in re- 
lianece upon defendant’s superior knowledge of the 
quality and quantity of said chemical and chemical 
compounds and their effectiveness in doing the job 
for which they were purchased, and upon defend- 
ant’s superior knowledge of the manner and method 
of application and the quantities necessary to be 
used for such purpose, to wit: the destruction, 
prevention and control of Olive Seale, San Jose 
Seale, mites and peach twig bore, and of other bugs 
and insects which might affect and infest said crop 
and trees. 

Ve 

That but for said representations and warranties 
made by defendant as aforesaid plaintiff would not 
have purchased said insecticide or applied said in- 
secticide to said orchard. 


8 Charles W. Grimm vs. 


Exhibit ‘‘A’’—( Continued) 
Wal. 

That said representations and warranties were, 
and each of them was, false; that relying upon said 
representations and warranties, plaintiff caused 
said insecticide to be applied to said orchard in the 
manner and in the proportions prescribed by de- 
fendant. 

vat. 

That as a direct and proximate result of the ap- 
pheation of said insecticides 582 out of 1090 trees 
in said orchard planted to peaches known as “‘Mer- 
rill Jem” variety, and the crop growing thereon, 
were destroyed, as a result of which plaintiff has 
suffered damages as follows: $14,400.00, being the 
reasonable value of the crop then growing, and a 
like amount for the next ensuing years which wiil 
be required to plant new trees and bring them to 
bearing, to plaintiff’s further damage in the sum 
of $43,200.00; $1,164.00 to remove the damaged tree 
stumps; and $5,000.00 to replant said trees and 
bring them to harvest, all to plaintiff’s damage in 
the total sum of $63,764.00. 


As and for a Second and Separate Cause of Ac- 
tion, Plaintiff Complains of Defendant and AI- 
leges: 

It 

Realleces Paragraphs I, 11, fi, 1V) Vous ae 

of the First Cause of Action by reference. 


sLIL, 
That defendant was negligent in and about the 
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Exhibit ‘‘A’’—(Continued) 

selection of the formula used in the preparation of 
said materials and in the manner in which the 
materials were mixed and prepared and in the 
manner in which plaintiff was instructed to use said 
materials, and as a direct and proximate result of 
such neghgence plaintiff suffered the damages re- 
ferred to herein. 


As and for a Third and Separate Cause of Ac- 
tion, Plaintiff Complains of Defendant and Alleges: 


ie 
Realleges Paragraphs I, IJ, IV and VII of the 
First Cause of Action by reference, and incorpor- 
ates the same in this Third Cause of Action as 
though set forth herein in full. 


II. 

That at plaintiff’s request defendant caused an 
examination of said orchard to be made by its 
agents and emplovees and hecame familiar with 
the condition of the fruit and trees growing therein, 
and became familiar with and knew the purpose 
for which plaintiff intended to use the said chemi- 
cals and insecticides so furnished by defendant to 
plaintiff. 

III. 

That defendant did then and there by implica- 
tion warrant that said chemicals and isecticides 
were in all respects fit and proper for the purpose 
for which defendant knew plaintiff intended to use 
them and in reliance on defendant’s said warranty 
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Exhibit ‘‘A’’—(Continued) 
and superior skill, experience and knowledge plain- 
tiff did purchase and use the same. 


IV. 

That said chemicals and insecticides were in fact 
unfit and unsuited for the purpose for which plain- 
tiff imtended to use the same and did damage 
plaintiff’s fruit and trees as hereinabove alleged; 
and that within a reasonable time after said dam- 
age became apparent and said unfitness was ascer- 
tained plaintiff did notify defendant thereof. 


Wherefore, plaintiff prays judgment against the 
defendant for the sum of Sixty Three Thousand 
Seven Tundred Sixty Four Dollars ($63,764.00) ; 
for costs of suit; and for such other and further 
relief as to the Court may seem meet and proper 
in the premises. 


CONRON, HEARD & JAMES, 
By WAYNE M. HAMILTON, 
Attorneys for Plaintiff 


State of California, 


County of Kern—ss. 


Charles W. Grimm, being first duly sworn, de- 
poses and says: 


That he is the plaintiff in the above entitled ac- 
tion; that he has read the foregoing complaint and 
knows the contents thereof; that the same is true 
of his own knowledge except as to the matters 
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Exhibit ‘‘A’’—(Continued) 
therein stated on his information or belief, and as 
to such matters he believes it to be true. 


Charles W. Grimm 


Subseribed and sworn to before me this 15th day 
of July, 1967. 
Wayne M. Hamilton, 
Notary Publhe in and for said County and State. 


[Title of Superior Court and Cause No. 70422. ] 
ORIGINAL SUMMONS 


Action brought in the Superior Court of the State 
of California, in and for the County of Kern, 
and .... Complaint filed in the office of the 
Clerk of the said Superior Court in and for 
said County. Conron, Heard & James, Suite 7, 
Haberfelde Bldg. Arcade, Attorneys for Plain- 
(ae 


The People of the State of California send Greet- 
ings to California Spray-Chemical Corpora- 
tion, a corporation, Defendant. 

You are directed to appear in an action brought 
against you by the above named plaintiff in the 
Superior Court of the State of California, in and 
for the County of Kern, and to answer the Com- 
plaint therein within ten days after the service on 
you of this Summons, if served within the County 
of Kern, or within thirty days if served elsewhere, 
and you are notified that unless you appear and 
answer as above required, the Plaintiff will take 
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Exhibit ‘‘A”—(Continued) 

judgment for any money or damages demanded in 
the Complaint, as arising upon contract, or will 
apply to the court for any other relief demanded 
in the Complaint. 

Given under my hand and seal of the Superior 
Court of the State of California, in and for the 
County of Kern, July 24, 1957. 


[Seal] VERA K. GIBSON, 
County Clerk and ex Officio 
Clerk of Superior Court 
/s/ By H. M. FARNSWORTH, 
Deputy 


[Endorsed]: Hiled August 27, 1957. 
2] ? 


[Title of District Court and Cause. ] 


ANSWER OF DEFENDANT, CALIFORNIA 
SPRAY-CHEMICAL CORPORATION 


Comes now the defendant, California Spray- 
Chemical Corporation, a corporation, and in an- 
swer to plaintiff’s complaint admits, denies and al- 
leges as follows: 

He 

In answer to the allegations in paragraph 1 of 
the first cause of action, this answering defendant 
alleges that it is without knowledge or information 
sufficient to form a belief as to the truth of the 
matters alleged in said paragraph and placing its 
denial upon this ground, denies generally and spe- 
cifically all of the allegations of paragraph 1 of the 
first cause of action. 
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IT. 

In answer to the allegations of paragraph 2, 3, 
and 4 of the first cause of action of plaintiff’s com- 
plaint, this answering defendant alleges that it did 
sell to plaintiff an insecticide containing medium 
oil, mytox and lead arsenie and that said inscecti- 
cide was sprayed upon certain peach trees by plain- 
tiff on March 5, 1957. Except as so admitted, de- 
fendant denies all of the allegations of paragraph 
2, 3, and 4 of the first cause of action of plaintiff’s 
complaint. 

oe. 

Defendant denies the allegations of paragraph 5 
and 6 of the first cause of action of plaintiff’s com- 
plaint except that defendant does admit that plain- 
tiff caused said insecticide to be applied to said 
peach orchard as hereinabove admitted. 


iD 
Defendant denies generally and specifically each 
and every allegation of paragraph 7 of the first 
cause of action. 
Me 
This answering defendant denies that plaintiff 
has suffered any damage whatsoever by reason of 
any act of omission of this answering defendant 
and in this connection defendant alleges that any 
damage suffered by plaintiff in connection with the 
peach orchard referred to in plaintiff’s complaint 
is and was the result of causes completely uncon- 
nected to any act of this defendant or any of the 
products of this defendant furnished to plaintiff. 
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Defendant further denies that plaintiff has been 
damaged in the sum of Sixty Three Thousand 
Seven Hundred and Sixty Four Dollars ($63,- 
764.00) or any other sum or at all. 


In Answer to the Second Cause of Action De- 
fendant Admits, Denies and Alleges: 


I. 

In answer to the allegations of paragraph 1, 2, 
3, 4, 5 and 7 of the first cause of action as realleged 
in paragraph 1 of the second cause of action, this 
defendant admits and denies said allegations in the 
same manner and in the same extent that said al- 
legations are admitted or denied in its answer to 
the first cause of action. 


Je 
Defendant denies generally and specifically all 
of the allegations of paragraph 2 of the second 
cause of action. 
JOE 
This answering defendant denies that plaintiff 
has suffered any damage whatsoever by reason of 
any act of omission of this answering defendant 
and in this connection defendant alleges that any 
damage suffered by plaintiff in connection with the 
peach orchard referred to in plaintiff’s complaint 
is and was the result of causes completely uneon- 
nected to any act of this defendant or any of the 
products of this defendant furnished to plaintiff. 
Defendant further denies that plaintiff has been 
damaged in the sum of Sixty Three Thousand 
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Seven Hundred Sixty Four Dollars ($63,764.00) 
or any other sum or at all. 


Answer to the Third Cause of Action 

In answer to the allegations of paragraphs 1, 2, 
4, and 7 of the first cause of action incorporated 
by reference in paragraph one of the third cause 
of action, this answering defendant admits and 
denies the allegations of said paragraph to the 
same extent and in the same manner that said 
allegations are admitted and denied in the answer 
of this defendant to the first cause of action. In 
answer to paragraph 4 of the third cause of action, 
this defendant denies, generally and_ specifically 
each and every allegation thereof. 


IOr. 

This answering defendant denies that plaintiff 
has suffered any damage whatsoever by reason of 
any act of omission of this answering defendant 
and in this connection defendant alleges that any 
damage suffered by plaintiff in connection with the 
peach orchard referred to in plaintiff’s complaint 
is and was the result of causes completely uncon- 
nected to any act of this defendant or any of the 
products of this defendant furnished to plaintiff. 
Defendant further denies that plaintiff has been 
damaged in the sum of Sixty Three Thousand 
Seven Hundred Sixty Four Dollars ($63,764.00) or 
any other stim or at all, 


Wherefore, defendant prays that plaintiff take 
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nothing by reason of his complaint and that this 
defendant have his costs of suit incurred heretn. 


WILD, CHRISTENSEN, BARNARD 
& WILD, 


/s/ By ROBERT M. BARNARD, 
Attorneys for Defendant, California Spray-Chemi- 
eal Corporation, a corporation. 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed October 11, 1957. 


In the United States District Court, Southern Dis- 
trict of California, Northern Division 


No. 1798—ND Civil 
CHARLES W. GRIMM, Plasrierhis 
VS. 


CALIFORNIA SPRAY-CHEMICAL CORPOR- 
ATION, a corporation, Defendant. 


JUDGMENT 
(On Jury Verdict) 


The above entitled cause came on regularly for 
trial on pil Ss) 95s serore the Court and a Jury, 
the Honorable, Gilbert H. Jertberg, presiding, with 
plaintiff being then and there represented by Wayne 
M. Hamilton of Conron, Heard & James, Lawyers, 
his attorneys of record herein, and with defendant 
being then and there represented by Robert M. 
Barnard of Wild, Christensen, Barnard & Wild, 
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attorneys, its attorneys of record herein; and evi- 
dence both oral and documentary having been 
heard, read and considered, and the Court and Jury 
having heard the arguments of counsel for both 
parties, and the Jury having been duly instructed ; 
and after due deliberation having on April 16, 
1958, rendered and returned to the Court its ver- 
dict for the plaimtiff and against the defendant, 
assessing and awarding plaintiff damages in the 
sum of Four Thousand Seven Hundred and Fifty 
Dollars ($4,750.00) ; 

Now, Therefore, It Is Ordered and Adjudged 
that plaintiff Charles W. Grimm, have and _ re- 
cover from defendant, California Spray-Chemical 
Corporation, a corporation, whose principal place 
of business in the State of California is located at 
Lucas and Ortho Way, Richmond, California, the 
sum of $4,750.00 with interest thereon at the rate 
of seven per cent (7%) per annum from the date 
hereof until paid together with his costs of action 
incurred herein taxed in the sum of Dollars. 

Dated at Fresno, California, this 23rd day of 
April, 1958. 

/3/ GILBERT H. JERTBERG, 
United States District Judge 


Approved as to Form April 22, 1958. 
WILD, CHRISTENSEN, BARNARD 
& WILD, 
/s/ By ROBERT M. BARNARD, 
Attorneys for Defendant 


[Endorsed]: Filed April 23, 1958. Entered April 
25, 1958. 
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[Title of District Court and Cause. ] 


NOTICE OF ENTRY OF JUDGMENT 


To: Conron, Heard & James, Suite 7, Haberfelde 
Bidg. Areade, Bakersfield, California; Wild, 
Christensen, Barnard & Wild, Eighth Floor- 
Helm Bldg., Fresno, California. 


You are hereby notified that Judgment in the 
above-entitled case has been entered this day in 
the docket. 


Dated: April 25, 1958, Los Angeles, California. 


Clerk, U. 8. District Court 
By C. A. SIMMONS, 
Deputy Clerk 


[Title of District Court and Cause. | 


NOTICE OF INTENTION TO MOVE FOR 
NEW TRIAL ON ISSUE OF DAMAGES 


(Rule 59 of F.R.C.P. and Rule 15 of Rules of U.S. 
District Court, Southern District of California) 


To the Honorable Gilbert H. Jertherg, Judge of the 
above entitled United States District Court, 
and to Defendant above named, and to Wild, 
Christensen, Barnard & Wild, its attorneys: 


You and Each of You Will Please Take Notice 
that, Charles W. Grimm, plaintiff above named, in- 
tends to and will, on Monday, May 12, 1958, at the 
court rooms of said Court in the Federal Building 
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at Fresno, California, at 10:00 o’clock a.m. of said 
day, or as soon thereafter as counsel can be heard, 
move said Court for its order vacating and setting 
aside that portion of the verdict of the jury, hereto- 
fore entered herein, and that portion of the judg- 
ment, heretofore entered herein, according to said 
verdict, wherein and whereby said jury fixed and 
assessed plaintiff’s damages in the sum of $4,750.00, 
and for said Court’s further order granting plain- 
tiff a new trial on the sole and exclusive issue of 
the extent and nature of plaintiff’s damages. Said 
motion will be made upon the following grounds: 

1. Inadequate damages appearing to have been 
given under the influence of passion or prejudice. 

2. Insufficiency of the evidence to justify that 
portion of the verdict fixing plaintiff’s damages. 
(Particulars wherein evidence is claimed to be in- 
sufficient are specified in attached Points and Au- 
thorities in Part II, under the heading “Amount 
of Damages Fixed by the Jury Are Inadequate”.) 

Said motion will be based upon all of the plead- 
ings and documents on file herein, and the minutes 
of the Court, including, but not limited to, the 
Clerk’s minutes, notes and memoranda made at the 
time of trial hereof, and kept by the Court, the 
reporter’s record of evidence heard and received, 
and upon the Points and Authorities attached 
hereto. 

Dated this Ist day of May, 1958. 

CONRON, HEARD & JAMES, 
/s/ By WAYNE M. HAMILTON, 
Attorneys for Plaintiff 
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Points and Authorities in Support of Motion for a 
New Trial Limited to the Issue of Damages 
and Specification of the Particulars Wherein 
the Evidence Is Deemed Not Sufficient to Sup- 
port Verdict of the Jury Fixing Damages. 


Authorities and argument will be set forth herein 
on the following points hsted in order of pre- 
sentation: 


I. The Court is authorized to grant a new trial 
on limited issues. 


it. The amount of damages fixed by the jury are 
inadequate and are not supported by the evidence. 


Itt. If the damages fixed in the verdict are less 
than the undisputed amount proved, or are such 
as to indicate a reckless disregard for the evidence, 
or are such as to shock the conscience of the Court, 
a new trial on the issue of damages should be 
CramMted. 


TV. A new trial limited to the issue of damages 
should be granted, where the sum awarded is 
grossly inadequate, where that issue is distinet and 
separable from other issues, and where there is no 
close inter-relationship between the evidence con- 
cerning the cause of the injury, and the extent and 
nature of the injury. 


V. If an injustice has been done, it is iiiewiain 
of the Court to exercise its discretionary powers to 
correct that injustice. 


VI. Conelusion. 
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ip 
The Court 1s Authorized to Grant a New Trial 
on Limited Issues. 


Rule 59 of the Federal Rules of Civil Procedure, 
in so far as it is material here, reads as. follows: 


(a) “A new trial may be granted to all or any of 
the parties and on all or part of the issues (1) in 
an action in which there has been a trial by jury, 
for any of the reasons for which new trials have 
heretofore been granted in actions at law in the 
Courts of the United States * * *” 


Rule 17 of the Rules adopted by the United 
States District Court of the Southern District of 
California appears to have been an effort to make 
more specific the general language of the above 
mentioned Rule 59, concerning the grounds on 
which a new trial may be granted. It reads in part 
as follows: 


“(a) The general language of Rule 59 of the 
F.R.C.P. includes * * * the following grounds: 
fy 25) 


‘*(5) Excessive or inadequate damages appear- 
ing to have been given under the influence of pas- 
Sion or prejudice; 


‘‘(6) Insufficiency of the evidence to justify the 
verdict or other decision.”’ 


A. new trial may be granted to a party on all or 
part of the issues where there has been a trial by 
jury. Martin vs. Payton, (D.C. Ky. 1957) 20 F.R.D. 
200. 
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Argument: Rule 59 (a) of the Federal Rules of 
Civil Procedure, Rule 17 of the Local Federal Dis- 
trict Court Rules, and the case cited above, which 
is one of many that could be cited on this point, 
leave no doubts that, given a proper case, and the 
proper circumstances, the Court has the power and 
jurisdiction to grant to either party, on motion 
made, a partial new trial limited to specific issues. 


IT. 
The Amount of Damages Fixed by the Jury Are 
Inadequate and not Supported by the Evidence. 


Plaintiff’s evidence on the extent and nature of 
his damages was as follows: 


Loss in fair market value—$5,740.00. 


Only two witnesses testified on this issue. John 
Kovacevich stated that in his opinion Grimm’s 
orchard was worth $2,200.00 per acre prior to the 
damage and worth $1,500.00 after the damage. The 
difference is $700.00 per acre. 


Charles Grimm testified that in his opinion the 
orchard was worth $2,250.00 per acre before the 
mjury and $1,550.00 after the injury. Again the 
difference is $700.00 per acre. 


Grimm testified, and this was the only evidence 
in the record on this issue, that the orchard cov- 
ered 8.2 acres of land. 8.2 x $700.00 equals $5,740.00. 


Expense of repairing damage—$1,089.50. 


Mr. Grimm was the only person who testified on 
this issue. In brief, his testimony was as follows: 
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The unbalanced trees would have to be propped 
up, and he would need 360 props at 50¢ each, or a 
total cost of $180.00. 

The cost of istaling and removing props for 
the estimated 3 years such work would be necessary 
would be $200.00. He admits this is simply his best 
estimate. 

The trees would have to be whitewashed for two 
years to prevent sunburn. He had whitewashed the 
trees the first time in March of 1958 at a cost of 
$90.00. The total cost would be $180.00. 

He would have to pull new bmbs into vacant 
areas by rope ties, or push new limbs into vacant 
areas by bracing across from old limbs, in order to 
reshape the damaged trees for shade and balance. 
This was done at the time the orchard was pruned 
im late November 1957. Mr. Grimm estimated the 
cost. of this work to have been $270.00. 

lt cost Mr. Grimm $484.50 to cut away, haul, 
stack and burn the dead hmbs. But this ineluded 
the cost of a power saw purchased for this job at 
a cost of $225.00. The cost of this work, less the 
price of the saw, which he still has, would be 
$259.50. 

Loss of production in 1957—$8,398.00. 

Grimm had 726 trees in their 5th leaf. 

Glenn Moody testified that Merrill Gem peaches 
in healthy condition should produce 5 to 6 lugs per 
nee. 

Grant Merrill testified that such trees should 
produce 4 to 8 lugs per tree. 

Mr. Grimm testified that he did harvest 1756 lugs 
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of peaches from his Merrill Gem trees and did sell 
them for a net of $3.23 per lug, after his picking, 
packing and container expense was subtracted from 
the L.0.B. price. 

The average production of the Grimm orchard, 
based on Moody’s evidence, should have been 5.5 
lugs per tree, based on Merrill’s evidence, it should 
have been 6 lugs per tree, and based on both 
Moody’s and Merrill’s, 5.75 lugs per tree. 

If production should have been 5.5 lugs per tree: 

726 trees at 5.5 lugs equals 3993 lugs. 

3993 lugs less 1756 harvested equals 2237 lugs 
lost. 

2237 lugs lost at $3.23 per lug equals $7,225.51. 

If production should have been 5.75 lugs per tree: 

726 trees at 5.75 lugs equals 4174 lugs. 

4174 lugs less 1756 harvested equals 2418 lugs 
lost. 

2418 lugs lost at $3.23 per Ing equals $7,810.14. 

Tf production should have been 6 lugs per tree: 

726 trees at 6 lugs per tree equals 4856 lugs. 

4356 Ings less 1756 harvested equals 2600 lugs 
lost. 

2600 lugs lost at $3.23 per lug equals $8,398.00. 

The defendant argued for a different method of 
accounting for Grimm’s loss of production in 1957. 
Defendant’s contentions, 1f memory serves me cor- 
rectly, were as follows: 

There were 726 trees in Grimm’s orchard. 

This is a total of 3630 limbs, at five limbemper 
tree. 
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The maximum possible production would have 
been 8 lugs per tree or 1.6 lugs per limb. 

Grimm lost 22 trees entirely; 58 trees had 3 
major limbs eut off; 93 trees had 2 primary limbs 
eut off; and 128 trees had one primary limb eut 
off. This is a total of 598 limbs lost. 

598 limbs should have produced 956.8 lugs, which, 
at $3.23 per lug, would have returned him $3,090.46. 

On this method of accounting, Mr. Grimm’s dam- 
age through loss of production in 1957 was $3,- 
090.46. 

Loss of production during period of regrowth— 
$7,330.36. 

In 1958 Mr. Grimm’s Merrill Gem orchard would 
have been in its 6th leaf. Both Moody and Merrill 
testified that the Merrill Gem peach reaches maxi- 
mum production at the 6th or 7th leaf. 

Historie Price Evidence: 

Grant Merrill 1957 Net per lug $2.58. 

Glenn Moody 1957 Net per lug $3.68. 

Charles Grimm 1957 Net per lug $3.23. 

Average of all three per lug $3.16. 

The Moody and Grimm harvest dates are 3 to 5 
days earlier than Merrill’s. Average of Moody and 
Grimm prices is $3.45. 

Historie Production Evidence: 

Grant Merrill 1951 Ings per tree 4.6. 

Grant Mervi}l 1954 lugs per tree 8.4. 

Grant Merrill 1957 lugs per tree 7.4. 

Glenn Moody 1957 lugs per tree 5.87. 

Average production in lugs per tree—6.32. 
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Using the average net price (after harvest costs 
have been deleted) of Merrijl, Moody and Grimm, 
and their average production in lugs per tree (6.32 
x $3.16) each tree should return Grimm $19.97 and 
each primary limb should return ($19.97 divided 
by 5) should return Grimm $3.99. 

Using the average net price of only Grimm and 
Moody, based on a better price because of an earlier 
harvest, and the average in lugs per tree (6.32 x 
$3.45) each tree should return $21.80 and each 
primary limb ($21.80 divided by 5) $4.36. 

Grant Mervill testified that, in his opmion, the 
new wood that would have to be regrown to re- 
place the limbs cut out of the Grimm orchard hbe- 
eause of the injury to the trees would produce no 
fruit in 1957 and 1958. In 1959 this new growth 
would produce 20% of the peaches that the dead 
limb would have produced, if it had remained on 
the tree in a normal, healthy condition. In 1960 the 
new growth would produce 40% of a normal crop; 
in 1961—60% of a normal crop; and in 1962 the 
new growth would attain maximum production, or 
about 80% of a normal crop. 

Mr. Grimm testified, and the chart of his orchard 
(P’s Exh. 1) showed that 22 trees were killed or 
cut back to the stump; on 58 trees 3 primary limbs 
were destroyed, on 938 trees 2 primary limbs were 
destroved, and on 128 trees 1 major limb was de- 
stroyed. 

Using the Moody-Grimm net price average, the 
Moody-Merrill production average, and the Mernill 
schedule of production, from the new growth, 
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Grimin’s 1958, 1959, 1960 and 1961 losses are as 
follows: 


1958 
Paes ibenedesUMedCl. ............008 $ 479.60 
488 lambs lost at $4.36 each.........00.0.. 2127.68 
Mota @ seme On a. ec oe cs $9607.28 

1959 
Grimmi’s loss will be 80% of 1958 or....... $2085.82 

1960 
Catiinin s lose willbesoU.%o of 1996 or. 2... /. $1564.35 

1961 
Grimm/’s loss will be 40% of 1958 or...... $1042.91 
Total Temporary Loss in Production...... $7300.36 


Tf the Merrill-Moody-Grimm price average is 
substituted for the Moody-Grimm price average, 1n 
the above calenlations, the loss is reduced by $618.27 
to $6,682.09. 

The defendant produced no evidence on historic 
prices and production and no evidence on how soon 
or in what amounts the new growth would produce 
peaches. However, it should be noted that, through 
the witness Frank Hornkohl, the defendant did pro- 
duce some evidence concerning the number of trees 
on which all growth above the stump had been de- 
stroyed and the number of scaffold or primary or 
major limbs that had been killed. As compared with 
Mr. Grimm’s count, Mr. Hornkohl found a greater 
number of trees killed back to the stump, but a 
lesser number of primary limbs destroyed. In argu- 
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ment, counsel for the defendant stated that the 
variance between the Hornkohl and Grimm evidence 
on the amount of destruction was so minor that 
the jury could ignore Mr. Hornkhol’s testimony. 


Argument: 
The items of damage as calculated by the method 
used by the plaintiff are as follows: 


(1) Loss in Fair Market Value ......... $ 5,740.00 
(2) Expense of Repairmg Damage ..... 1,098.50 
Gi esso! Produchon ain 95 (eee 8,398.00 
(4) Loss of Production During Period 
Or Weprowiliem aes «<4. ogee 7,300.3 
Motel. Damtaer a... 7.5 ee $22,527.86 


Defendant argued for a different method of eal- 
culating item (3). Its calculations reswt in a loss 
of production in 1957 of a value of $3,090.46. If 
this sum is substituted in the damage account for 
plaintiff’s item (3) the total damage is $17,220.32. 

All of the items of damage as listed in plaintiff’s’ 
account, including both nature and amount, exeept 
item 35, are wholly undisputed cither in the evi- 
dence or in defendant’s argument. Item 3 is wholly 
undisputed at the sum of $3,690.46. It follows that 
plaintiff showed undisputed damages of at least 
$17,220.32. In the face of such evidence, and in 
spite of the absence of dispute, the jury assessed 
the plamtiff’s damages at $4,750.00. Such sum is 
erossly inadequate and is not supported by the evi- 
denee. 

Item (1) is based exclusively on expert testimony. 


California Spray-Chemical Corporation 29 


The remaining items are mixtures of fact and ex- 
pert opinion. Item (2) is based solely on Mr. 
Grimm's testimony. The cost of props is factual. 
The number of props necessary and the cost of 
putting them out and taking them in is an estimate. 
The cost of whitewashing the trees is based on fact 
inasmuch as he has already performed one white- 
washing job. The cost of reshaping his trees, which 
was done at pruning time, ts an opinion. A portion 
of the pruning costs was allotted to the work of 
tying and bracing. The cost of cutting away, re- 
moving and disposing of the dead material is based 
On faci 

Item (3) is based on the fact that the Merrill 
Gem peaches that Mr. Grimm did harvest brought 
a net return of $3.23 per lug and the expert testi- 
mony as to the number of Iugs of peaches a Mer- 
rill Gem tree in its 5th leaf should produce. 

Item (4) in so far as it is based on historic price 
and production is factual. The schedule of pro- 
duction from new growth is of course expert testi- 
mony. 

It is familar law that the jury is not bound by 
the opinions of experts. It is also familiar law that 
the power of the jury to ignore either expert testi- 
mony or factual testimony is not to be exercised 
arbitrarily, but must be exercised with sincere judg- 
ment, mature discretion, and must be based on 
sound ground. The amount of the verdict is left to 
the sound discretion of the jury, but must be just, 
reasonable and based on the evidence introduced. 

The Court will note that in so far as the extent 
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and nature of the damages to the Grimm orchard 
are concerned, neither the factual evidence nor the 
expert opinion evidence was disputed. There was 
no conflicting expert testimony. Therefore, it is 
within the shelter of the rule (California Jury In- 
structions, Civil, B.A.J.1. No. 33-B.) that the jury 
is not permitted to arbitrarily reject such evidenee, 
unless the same is unreliable or unworthy of belief. 
Obold vs. Obold, (C.A.D.C. 1947) 163 Fed. 2d 23, 
33; United States vs. 76,800 Acres of Land, ete. 
(D.C.Ga. 1942) 42 Fed. Supp. 102 (cited and quoted 
below). 
TIT. 

Tf the Damages Fixed in the Verdict Are Less 
Than the Undisputed Amount Proved, or Are Such 
as to Indicate a Reckless Disregard for the Evi- 
dence, or Are Such as to Shock the Conscience of 
the Court, a New Trial on the Issue of Damages 
Should be Granted. 

Where the verdict for the plaintiff was less than 
the amount of loss shown and not disputed, a mo- 
tion for a new trial on the issue of damages should 
have been granted. Devine vs. Patteson, (C.A. Ten. 
1957) 242 Fed. 2d 828. 

A Federal District Court will not invade the 
jurv’s determination of the facts, unless their de- 
termination was such as to shock the Court’s con- 
science and indicate that there was a gross error 
or a reckless disregard of the evidence on the part 
of the jury in fixing the amount. Tomaine vs. Penn- 
sylvania Railroad Co., (D.C. Pa. 1956) 144 Fed. 
Supp. 445. 
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Rule 59 of the Federal Rules of Civil Procedure 
does not authorize the Court to substitute its de- 
termination on questions of fact for that of the 
jury, but does authorize a redetermination of issues 
for reasons, which in the interests of justice, are 
compelling. Benjamin vs. Lehigh Valley R. Co. 
(D.C. N.Y. 1950) 10 F.R.D. 154. 

The awarding of damages in a grossly madequate 
amount is a ground for a new trial. Spero-Nelson 
vs. Brown, (C.A. Ohio 1949) 175 Red. 2d 86. 

Where the undisputed evidence showed the plain- 
tiff was entitled to a much greater sum than that 
to which he was awarded, the trial Court has the 
duty to set aside the verdict and grant a new trial 
on plaintiff’s motion. Mahon vs. Bennett, (D.C. Mo. 
1948) 75 Fed. Supp. 666. 

The jury may not arbitrarily disregard the testi- 
mony of wnimpeached witnesses, so far as they 
testify as to facts, and a wilful disregard of such 
testimony is ground for a new trial. U.S. vs. 76,800 
Acres of Land, etc., (D.C. Ga. 1942) 42 Fed. Supp. 
102. 

The Judge of a Federal District Court has the 
power and duty to set aside a verdict against the 
overwhelming weight of the evidence and to grant 
a new trial in a proper case. Magee vs. General 
Motors Corp., (C.A. Pa. 1954) 213 Fed. 2d 899. 


Argument. 


The point is perhaps being unduly belabored. 
However, the writer feels that it merits repeating. 
The plaintiff's evidence, both factual and opinion, 
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on his damages stands in the record wholly uncon- 
tradicted and without conflict. The loss in fair mar- 
ket value is undisputed at $5,740.00. The cost of re- 
pairing the damage is undisputed at $1,089.00. As- 
suming that the jury selected the lowest possible 
production from Merrill Gem peach trees in their 
oth leaf and caleulated the 1957 loss on the basis 
areued for by the defendant. (The $3,090.00 sum is 
based on an 8 lug production. Merrill testified pro- 
duction should be from 4 to 8 Ings per tree.) and 
further assuniing that the jury might have selected 
4 lugs per tree as being the more reasonable. The 
1957 loss at absolute minimum would be $1,545.00. 
Even the most arbitrary could not conclude that 
the new growth would produce peaches in 1958. 
Therefore, the 1958 loss, again at an absolute mini- 
mum would be $1,545.00. Further assuming that it 
night be concluded that all further losses are re- 
mote and speculative, we have an undisputed, con- 
clusively proved loss totaling $9,919.00. 

To award Mr. Grimm only $4,750.00 for his dam- 
ages under such circumstances cannot but shock 
the conscience of persons generally. It indicates an 
arbitrary and reckless disregard for the evidence. 


IV. 

A New Trial Limited to the Issue of Damages 
Should Be Granted, Where the Sum Awarded Is 
Grossly Inadequate, and There Is No Close Rela- 
tionship Between Evidence Concerning the Cause 
of the Injury to the Orchard and Evidence Con- 
cerning the Extent of the Injury. 
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Where damages assessed by the verdict of the 
jury were grossly inadequate, and there was no 
need for another trial, on other issues raised, a new 
trial would be granted as to damages only. Chesev- 
ksi vs. Strawbridge & Clothier, (D.C.N.J. 1938) 25 
Fed. Supp. 325. 

A. Federal Court has the power to set aside a 
jury verdict in part and limit the new trial to the 
issue of damages, if that issue is so separable and 
distinct from that of proximate cause, that the 
single issue can be tried without prejudice or in- 
justice. Bass vs. Dehner, (D.C. N.M. 1938) 21 Fed. 
Supp. 567. 

Under Rule 59 the Federal District Court has 
jurisdiction to grant a new trial for inadequacy of 
damages awarded and should do so when the verdict 
is so inadequate as to shock the conscience of the 
Court, awards only nominal damages or is less than 
the amount of loss, which the defendant did not 
dispute. Springer vs. J. J. Newberry Co. (D.C. Pa. 
1951) 94 Fed. Supp. 905; Affirmed 191 Fed. 2d 915. 

The practice of permitting a partial new trial 
may he resorted to only when it clearly appears 
that the issue to be retried is distinct and separable, 
and a trial on that issue alone may be had without 
injustice. Martin vs. Payton, (D.C. Ky. 1957) 20 
F.R.D. 200; See also Yates vs. Dann, (D.C. Del. 
1951) 11 F.R.D. 386. 


Argument. 


Nine witnesses, Hench, Wilson, Hesse, Harper, 
Weigle, Brown, Thompson, Howard and Sessions, 
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testified on the issue of proximate cause. Except for 
Ashley Browne’s statement to the effect that, it did 
not become objectively evident that the orchard 
was showing some recovery until late August or 
September, none of these witnesses gave any evi- 
dence whatsoever on the extent of the damage to 
the orchard or the extent of Grimm’s losses. 


Six witnesses, Kovacevich, Merrill, Moody, 
Hanna, Hornkohl and Giimm testified on the issue 
of the extent of the damage to the orchard and the 
amount of Grimm/’s losses. If the writer’s memory 
is correct, except for the statement by Merrill and 
by Hornkohl, that the Merrill Gem peach was more 
susceptible to oil damage than some other varieties, 
these witnesses gave no testimony whatsoever on 
the question of liability 01 proximate cause. 


With the exception of Kovacevich, who was put 
on out of order, as a matter of courtesy and con- 
venience to him, the order of submission of evi- 
dence during the trial demonstrates conclusively 
that the issues of causation and damage are dis- 
tinct and separable. 

We 

If An Injustice Has Been Done, It Is the Duty 
of the Court to Exercise Its Discretionary Powers 
to Correct That Injustice. 


In Southern Pacific Co. vs. Gutherie, (C.C.A. 9th 
1951) 186 Fed. 2d 926, Justice Pope, citing among 
other cases Montgomery Ward & Co. vs. Dunean, 
311 U.S. 248, 251, states: 


“On such a motion (motion for a new trial) it is 
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the duty of the judge to set aside the verdict and 
grant a new trial, if he is of the opinion that the 
verdict is against the clear weight of the evidence 
* * * or will result in a miscarriage of justice, even 
though there may be substantial evidence which 
would prevent the direction of a verdict. The ex- 
ercise of this power is not in derogation of the 
right of trial by jury but is one of the historie 
safeguards of that mght.” 

On appeal from an order granting a motion for 
a new trial, Justice Griffin of the 4th District Court 
of Appeal, with Justice Barnard and Mussell con- 
eurring, stated in Tice vs. Kaiser Co., 102 Cal. App. 
2d 44, 46 (1951) as follows: 

“Tt is not only the right, but the duty of the trial 
judge to grant a new trial when in his opinion he 
believes the weight of the evidence to be contrary 
to the findings of the jury. Trial judges have been 
commended, rather than condemned, for their ac- 


tions in granting new trials under these circum- 
stances.” 


Argument. 


To send Charles W. Grimm from this Court with 
the token judgment of $4,750.00, when the undis- 
puted and conclusively proved minimum loss is $9,- 
919.00, when a reasonable judgment would be some- 
where between $17,220.00 and $22,527.00, and the 
evidence if maximized would support a judgment 
at a much higher figure, constitutes a miscarriage 
of justice. Such results, if left to stand, under- 
mines the jury system. 
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Conclusion. 

In the opinion of the writer this cause was tried 
by defendant solely on the issue of proximate 
cause. The extent of the damages suffered by the 
plaintiff were wholly ignored in the presentation 
of the defendant’s case, The jury’s verdict on Ha- 
bility could have gone either way, and it would 
have been supported by substantial and eredible 
evidence. The witnesses, Hench, Wilson, Hesse, 
Harper, Weigle and Browne, all testified that the 
injury to the Grimm orchard was caused by the 
spray mixture, by an outside source, or by the oil 
in the spray. The witnesses, Thompson, Howard 
and Sessions, testified that the spray materials or 
the oil in the amounts used could not have caused 
this damage. 

On the only contested issue fully and completely 
tried, the jury brought in a verdict against the 
defendant. Both the plaintiff’s and defendant’s 
order of presentation of evidence clearly demon- 
strates that the two issues, to wit, causation and 
extent of damages, are clearly distinct and separ- 
able. Each issue ean be tried separately without 
prejudice or injustice to either party. 

Inasmuch as the jury was advised by counsel for 
the defendant to ignore and disregard the testimony 
of the witness, Hornkohl, in so far as it concerned 
the extent of the injury to the Grimm orchard, it 
ean be said that not one scintilla of evidence on the 
issue of the extent of damages and the amount of 
loss suffered by Grimm was produced by the de- 
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fendant. At an absolute and irreduceable minimum 
the undisputed loss is more than $9,000.00. An 
award of $4,750.00 is grossly inadequate and is not 
supportable by the evidenee. 

The only area when an injustice has occurred is 
in the amount of damages fixed by the jury. The 
defendant will not be prejudiced or imposed upon 
by a new trial on this issue. 


When it lies within the discretionary powers of 
the Court to correct an injustice, and there is sound 
and reasonable grounds for the exercise of that 
discretion, the interests of justice compel the exer- 
cise of it. 

Respectfully submitted this 2nd day of May, 
1958. 

CONRON, HEARD & JAMES, 
/sf By WAYNE M. HAMILTON, 
Attorneys for Plaintiff 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed May 3, 1958. 


[Title of District Court and Cause. | 


MOTION FOR NEW TRIAL BY DEFENDANT 


The defendant California Spray-Chemical Cor- 
poration, respectfully moves the court for a new 
trial of the above entitled action upon the fol- 
lowing grounds: (1) That the court erred in ex- 
eluding certain evidence offered by defendant as 
to the condition of peach trees in Fresno and 
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Merced Counties in 1957 and that said error was 
prejudicial to the rights of the defendant. (2) That 
the verdict of the jury was an improper and in- 
valid verdict in that it was arrived at by com- 
promise and that the verdict was the result of un- 
intentional coercion by the court, and (8) newly 
discovered evidence which could not, with due dili- 
gence, have been presented by the defendant at the 
trial of this action. Said newly discovered evidence 
being deseribed in the affidavit of Alwyn C. Ses- 
sions filed herewith. 


Dated: May 5, 1958. 
Respectfully submitted, 


WILD, CHRISTENSEN, BARNARD 
& WILD, 
/s/ By ROBERT M. BARNARD, 
Attorneys for Defendant 
Affidavit of Service by Mail attached. 


[Endorsed]: Filed May 5, 1958. 


[Title of District Court and Cause. ] 


AFFIDAVIT OF ALWYN C. SESSIONS MiB 
SUPPORT OF DEFENDANT’S MOTION 
FOR NEW TRIAL 


State of California, 
County of Fresno—ss. 


Alwyn C. Sessions, being first duly sworn, de- 
poses and says: 
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That he is in charge of the Research Department 
of the Fresno District Office of California Spray- 
Chemical Corporation and is the same Alwyn C. 
Sessions who testified in the recent trial in the 
above entitled action. That since the conclusion of 
the trial in the above entitled action, he has made 
an investigation of a condition existing in peach 
and other stone fruit trees in the Wheeler Ridge 
and Arvin areas of Kern County, California. That 
the condition found by the affiant became noticeable 
in the spring of 1958 after the Ist of April, 1959, 
and that therefore the evidence of such condition 
was unavailable to defendant at the trial of this 
action and could not have been produced by any 
of the company’s representatives at that time. 


That affiant has found that a substantial number 
of peach and other stone fruit orchards im the said 
area are affected with a pathological condition ap- 
parently substantially the same as the condition of 
the plaintiff Charles Grimm orchard in the spring 
of 1957, although the orchards hereinafter referred 
to had not been sprayed with any material that 
could contribute to this condition. That affiant has 
not had an opportunity to make a thorough and 
complete analysis of the condition of each of the 
orehards hereinafter referred, but. states that in his 
opinion the disease suffered by the said orchards 
appears to be the same condition as that suffered 
by the Grimm orchard in 1957. 


The orchards to which affiant is herein referring 
are: 
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1. Charles Grimm—Substantially adjacent to the 
Merrill Gem orchard of Charles Grimm, which has 
been involved in the above entitled action, the said 
Charles Grimm has in 1958 planted an orchard of 
over 20 acres of peach trees which are at this time 
in their first leaf. Affiant is informed and therefore 
states that this orchard has not been sprayed with 
any spray whatsoever. During the last 10 days of 
April, 1958, at the time this orchard was examined 
by affiant, approximately one-third of the trees in 
this orchard were exhibiting signs of a condition 
which appeared to be identical with that suffered 
by the Merrill Gem orchard in 1957. Approxi- 
mately one-fourth of said trees have died, or are 
dying. The cambium layer beneath the bark of the 
dead and dying branches and trunks exhibit a dis- 
coloration and carry the sour smell typical of the 
condition found in the Grimm orchard in question. 


2. Don Barkley—The orchard of Don Barkley, 
located on Sunset Avenue west of Comanche, is an 
orchard of Sunrise Nectarines and Robin peaches. 
This orchard was sprayed in the completely dor- 
mant stage with materials known to be entirely 
harmless to stone fruits. During the last two weeks 
m April, 1958, the condition of this orchard was 
called to the affiant’s attention, and it was found to 
have a condition similar to that of the Grimm or- 
chard in 1957. Some of the trees have died, upon 
some of the trees one or more limbs have died or 
are dying and a discoloration of the cambium be- 
neath the bark of the trunk and primary limbs is 
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evident as is the sour smell accompanying such af- 
fected orchards. 


3. HE. O. Mitchell—Comanche Road south of Sun- 
set. This is an orchard of Santa Rosa Plums which 
was recently called to our attention and which 
during the spring of 1957 exhibited a condition 
simular to the Grimm orchard in the same year. The 
large dead limbs on these trees have not been re- 
moved and the pictures taken of this orchard show 
how severe the condition may become. 


4. Giumarra Ranch 489 No. 6—This orchard is 
near Arvin, California, and is a Santa Rosa Plum 
orchard, which during the last two weeks of April, 
1958, developed conditions which are similar in 
every respect to that on the Grimm orchard in 
1957. This orchard has not been sprayed with any 
product whatsoever following dormancy. The con- 
dition of the trees in this orchard is typical in 
every respect to the trees in the Grimm orchard 
and a comparison of the photographs of the two, 
which are hereafter referred to, shows no substan- 
tial variations. 

Another Giumarra Ranch orchard located on 
Wheeler Ridge Road north of Panama Road was 
also examined by affiant and appears to have suf- 
fered from a condition similar to the Grimm or- 
chard. Some of the trees have died, but in general 
the destruction is not so uniformly distributed in 
this orchard as was noted in the case of the Grimm 
orchard. 

Affiant states that the year 1958 has been a late 
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erowing spring and for that reason the develop- 
ment of the trees and of these bacterial diseases 
in Kern and other counties of the valley has been 
approximately two to three wecks later than the 
development of the trees and diseases which oc- 
curred in the spring of 1957. For this reason most 
trees in the area were, on or about the 15th of 
April, 1958, mm substantially the same condition of 
spring growth as were the trees in the month of 
March, 1957. For this reason, at the time of the 
trial of this action, to wit, on April 8 through 16, 
1958, the condition of the orchards above described 
(with the exception of the Mitchell orchard) and of 
other orchards in Kern County had not yet become 
noticeable evident or serious since such condition 
is one which becomes apparent following the leaf- 
ing out and spring growth of the trees. 


Affiant further states that he has taken photo- 
graphs of the orchards hereinabove referred to and 
that said photographs are available as evidenee in 
a subsequent trial of this matter. 


/sf/ ALWYN C. SESSIONS 


Subscribed and sworn to before me this 5th day 
of May, 1958. 
[Seal] /s/ ROBERT M. BARNARD, 
Notary Public in and for said County and State 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed May 5, 1958. 
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DEFENDANT’S MEMORANDUM IN OPPOSI- 
TION TO PLAINTIFE’S MOTION FOR 
NEW TRIAL ON ISSUE OF DAMAGES 
ALONE 


Defendant California Spray-Chemical Corpora- 
tion hereby opposes the application of plaintiff for 
a new trial confined to the issue of damages. Said 
defendant would not oppose a new trial on all 
issues and in fact has simultaneously moved the 
court for an order granting a new trial as to all 
issues. Opposition to the plaintiff’s request for a 
limited new trial is based upon the following: 

That the trial court has the power to grant a new 
trial on part of the issues is beyond question, and 
in fact is specifically permitted by court rule, but 
such a limited new trial should not be granted 
where substantial justice requires that a new trial, 
if granted at all, should cover all of the issues. 
(Keough vs. Maulding, 52 CA 2d 17.) 


In the instant case the jury had deliberated from 
approximately 3:00 o’clock p.m. on April 15, to 
approximately 3:30 p.m. on April 16 (excluding 
time for meals and sleep). At this time, four of the 
jurors announced that the jury was in a hopeless 
deadlock. Upon being sent back for additional de- 
liberation the jury reached a verdict in approxi- 
mately thirty minutes. The amount of that verdict, 
$4,750.00, has been stated by plaintiff to be hope- 
lessly inadequate. Defendant, of course, feels that 
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the amount of the verdict is actually more than the 
plaintiff is entitled to, but defendant does agree 
with the plaintiff that if the question of hability 
was to be eliminated, the damages sustained by 
plaintiff far exceed the sum awarded. Under the 
authorities, such a verdict is obviously a com- 
promise verdict and it has been many times held 
that an order granting a new trial as to the ques- 
tion of damages along under such cireumstanees is 
an abuse of discretion and reversible error. 


In the ease of Southern Railway Company vs. 
Madden, 235 F.2d 198, the court stated in part: 


“* * * the verdict of $5,000 was not merely totally 
inadequate but could have been rendered only as a 
sympathy or compromise verdict and could not rea- 
sonably have been rendered if the jury had found 
real liability on the part of the defendant. To allow 
such a verdict to stand as establishing hability 
while granting a new trial on the issue of damages 
alone is, in our opinion, not sustainable as a sound 
exercise of discretion.”’ 


In an earlier appeal in the same case, the court 
had considered the question of a partial new trial 
more fully. Although such consideration on the 
earlier appeal was dicta, the remarks there made 
were adopted by the court in the second appeal. In 
the earlier appeal (224 F.2d 320) the court quoted 
with approval its decision in Schuerholz vs. Roach, 
oo 2d 32, as follows: 


“ “Tt ig inconceivable that any jury, having 
agreed upon the issue of lability, should have 
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reached such a determination as to damages. They 
had no right to consider the subject of damages 
until they had settled the hahility in favor of the 
plaintiff. The verdict itself is almost conclusive 
demonstration that it was the result not of justifi- 
able concession of views, but of improper compro- 
muse of the vital principles which should have con- 
trolied the decision. The inference is irresistible 
that it could have heen reached onlv bv certain of 
the panel conceding their conscientious belief that 


the defendant ought to prevail upon the merits in 


order that a decision might be reached. It is possible 
that a trial judge might Iet such a verdict stand for 
various reasons, as for instance if on the whole 
it should appear to him that a verdict for the de- 
fendant ought not to have been set aside. But 
it would be a gross injustice to set aside such a 


verdict as to damages alone against. the protest of 


a defendant, and foree him to a new trial with the 
issue of lability closed against him when it is ob- 
vious that no jury had ever decided that issue 
against him on justifiable grounds. Although the 


decision of a motion for a new trial rests within 
the diseretion of the trial court * * * it is a sound 
judicial and not an arbitrary discretion which must 
be exercised. A failure in this regard in subject to 
revision.’ ” (Underlining, ours.) 


One additional statement was made in the Schuer- 
holz case which we should like to quote to the court: 


“We are satisfied that in the pending case the 


46 Charles W. Grimm vs. 


action of the District Court in granting a new trial 
generally was the only way in which justice could 
have been done. It is obvious, as the plaintiff con- 
tends and the District Judge held, that the sum 
of $625 for the loss of an eye was grossly unjust 
and inadequate. It must have been so regarded by 


the verv jurors who rendered the verdict, and it can 


elve rise only to the inference that it did not repre- 


sent a fair estimate of the plamntiffi’s loss 


merely a difference of opinion among the jurors as 
to the defendant’s lability and_a compromise of the 


controversy at the expense of both litigants. Sueh 


a finding ought not to stand. It ought to be set aside 
not only as to damages, but as to liability, for it 
speaks with no greater authority on the one subject 


than on the other.’’ (Underlining ours.) 


The eases in California are in entire agreement 
with the Federal cases just quoted. In his work 
on California Procedure, B. E. Witkin, in consid- 
ering the problem on page 2088, stated: 


“Verdicts are sometimes rendered in personal in- 
jury or death actions which, in view of the evidence 
of injuries, suffering, medical and other expenses, 


are clearly inadequate. Common experience _sug- 


gests that these are the result of compromises, some 
jurors believing that the evidence fails to estab- 
lish liahilitv, but vielding to the extent of agree- 
ment on a small recovery. It would be unfair to the 


defendant to ignore this unmistakable evidence of 
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compromise and to accept the verdict for the plain- 
tiff at face value as a determination of liability. 
Accordingly it is well settled that the error calls for 
a general new trial. and limited order is an abuse 


of diseretion.”” (Underlining ours.) 


The statement just quoted from Witkin on Pro- 
cedure is in entire agreement with two recent Cali- 
fornia cases, the case of Leipert vs. Honold, 39 C. 
2d 462 and Hamasaki vs. Flotho, 39 C. 2d 602. 


The defendant, therefore respectfully submits 
that a new trial should be granted in this action 
for the reason that the verdict of the jury was ob- 
viously a compromise verdict and that therefore 
the issue of hability has not actually been deter- 
mined. Defendant submits, however, that under the 
authorities cited above, and the many other au- 
thorities consistently taking the same position, the 
new trial should be on all issues. 


Respectfully submitted, 


WILD, CHRISTENSEN, BARNARD 
& WILD, 


/8/ By ROBERT M. BARNARD, 
Attorneys for Defendant California 
Spray-Chemical Corporation 


Affidavit of Service by Mail attached. 
[Hndorsed]: Filed May 9, 1958. 
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AFFIDAVIT OF JAMES 8. PEDEN, 
JURY FOREMAN 


State of California, 
County of Kings—ss. 


James S. Peden being first duly sworn, deposes 
and says: 


That he is over the age of 21 years, a citizen of 
the United States, resides at 1601 North Douty 
Street, Hanford, California, and was selected the 
foreman of the United States District Court Jury 
that heard the action entitled, “Charles W. Grimm 
versus California Spray Chemical Corporation,”’ 
starting on April 8, 1958, and ending on April 16, 
1958. 

That at or about 11:00 o’clock am. on April 16, 
1958, the twelve jurors reached a unanimous de- 
cision to the effect that the damage to the plaintiff’s 
peach orchard was caused by the spray materials 
used, that is to say that the damage was chemical 
damage caused by the chemicals in the spray mix- 
inure. The jury was, at all times thereafter, nnani- 
mous to the effect that the defendant, Cahfornia 
Spray-Chemical Corporation, was Hable for the 
damage to Mr. Grimms orchard. 

All discussion after approximately 11:00 o’clock 
am. on April 16, 1958, concerned the amount of 
damages. The only issue on which the jury appeared 
to become hopelessly deadlocked was on the issue 
or question of the amount of loss Mr. Grimm had 
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suffered. The amount awarded by the jury was a 
compromise with at least ten members of the jury 
initially stating that Mr. Grimm was entitled to 
more than the amount awarded. 


/s/ JAMES 8. PEDEN, 
Affiant 


Subscribed and sworn to before me this 16th day 
of May, 1958. 
[Seal] /s/ ®. D. BADASKE, 
Notary Public in and for said County and State. 


Acknowledgment of Service attached. 


[Endorsed]: Filed May 19, 1958. 


[Title of District Court and Cause. ] 


AFFIDAVITS IN OPPOSITION TO AFFI- 
DAVIT OF ALWYN C. SESSIONS 


Comes now Charles W. Grimm, plaintiff above 
named, and in opposition to defendant’s motion for 
a new trial, and especially in opposition to the af- 
fidavit of Alwyn C. Sessions, purporting to set forth 
certain items of evidence, alleged to have been 
newly discovered, respectfully submits the follow- 
ing affidavits, attached hereto and submitted here- 
with: 

Exhibit 1—Affidavit of W. W. Wright; 

Exhibit 2—Affidavit of W. H. Hart; 

Exhibit 3—Affidavit of Ray Mitchell; 

Exhibit 4—Affidavit of Joe Giumarra with Hx- 
hibit A. 
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And plaintiff further submits, in opposition to 
defendant's motion for a new trial, the affidavit of 
James 8S. Peden, the foreman of the jury that heard 
the trial of the above entitled cause, which said 
affidavit is served and filed herewith. 


Dated this 16th day of May, 1958. 


CONRON, HEARD & JAMES, 
/sf By WAYNE M. HAMILTON, 
Attorneys for Plaintiff 


EXHIBIT No. 1 
AFFIDAVIT OF W. W. WRIGHT 


State of California, 


County of Kern—ss. 


W. W. Wright, being first duly sworn, deposes 
and says: 

That he is over the age of twenty-one years, a 
citizen of the United States and is one of the co- 
owners of the Bi-Wright Nursery located at 805 
d4th Street, Bakersfield, California. | 

That in January of 1958, Charles W. Grimm did 
purchase from and through affiant approximately 
400 small peach trees of the Springtime Variety. 
These trees were delivered to Mr. Grimm in Feb- 
ruary of 1958, and were set out in a five acre plot 
of ground on his ranch in the Wheeler Ridge area 
of Kern County, California. 

That affiant has on several occasions since Feb- 
ruary of 1958 examined the above mentioned 5 
acres of peach trees on the Grimm ranch and has 
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submitted samples of the wood, leaves and roots 
from the trees to others for examination and labora- 
tory inspection. That at affiant’s last examination 
of this lot of trees, some 250 appeared to be dead 
or dying. 

That affiant obtained this lot of trees for Mr. 
Grimm through the Armstrong Nursery located at 
Ontario, California. That unknown to affiant at the 
time of delivery, this lot of Springtime trees were 
affected with a form of root rot commonly known 
as crown rot or wet feet, and technically known as 
phytophthora canker. 

Crown rot is a common, well known disease, 
easily identified. It attacks trees planted in heavy 
type soils, lacking good drainage, to which excess 
water is applied, either by irrigation or by rain. 
These trees were either started or bedded in heavy 
soil and the exeess rain experienced in the spring 
of 1958 caused this condition to develop before the 
trees were planted in the Grimm orchard. 

Arrangements have been completed to replace 
all the Springtime peach trees lost by Charles W. 
Giimm in the spring of 1959. 


/s/ W. W. WRIGHT, 
Affiant 


Subseribed and sworn to before me this 17th day 
of May, 1958. 
[Seal] /3/ WAYNE M. HAMILTON, 


Notary Publie in and for said County and State. 
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AFFIDAVIT OF W. H. HART 


On Thursday morning, May 8, 1958, at the re- 
quest of Kern County Agricultural Commissioner 
C. Seldon Morley, I inspected the young peach and 
neetarine orchard of Don Barkley, one-half mile 
west of Mitchell’s Corner. Roots were examined 
from dead or dying trees and from trees which 
showed one or more dead branches. 


Infection by root-knot nematodes, Meloidogyne 
sp., was found to be very severe on most of the 
trees examined. Root-knot nematode galls were very 
abundant and many roots were dead as a result of 
the infection. 


The severity of infection, in my judgment, was 
sufficient to have severely injured these trees, and 
to have resulted in the poor growth and death of 
limbs or entire trees which was observed. 


/s/ W. Hl. HART, 


Associate Plant Pathologist (Nematology), Bureau 
of Plant Pathology, Department of Agricul- 
ture, State of California. 


Subseribed and sworn to before me this 8th day 
of May, 1958. 


[Seal] /s/ EDNA MURPHY, 
Notary Public in and for the County of Kern, State 
of California. 
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EXHIBIT No. 3 
AFFIDAVIT OF RAY MITCHELL 


State of California, 
County of Kern—ss. 


Ray Mitchell being first duly sworn, deposes and 
Says: 


That he is over the age of twenty-one years, a 
citizen of the United States and one of the Ex- 
ecutors of the E. O. Mitchell Estate. 

That affiant has read the affidavit of Alwyn C. 
Sessions, signed before Robert M. Barnard, a 
notary public, on May 5, 1958, and, from its head- 
ing, designed for use in an action filed in the 
United States District Court, Southern District 
of California, Northern Division, in an action en- 
titled Charles W. Grimm, plaintiff, versus Cali- 
fornia Spray-Chenical Corporation, defendant. 

That the Santa Rosa Plum orchard referred to 
in the Sessions affidavit on page 3, lines 3 through 
S is a part. of the land farmed by the Estate of 
He ©. Mitchell and affiant, as a son of EH. O. 
Mitchell, and one of the Executors of his estate, is 
familiar with that orchard. 

That said Santa Rosa Plum orchard is 744 acres 
in size. The trees are grafted onto almond root 
stock, the variety of which is unknown to affiant. 
It was first planted in 1924. The trees are thirty- 
four years old, and are at least ten years past their 
maximum productive life. The orchard is suffering 
from nothing more than old age and the lack of 
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expert care and attention, because of declining 
yields. 

As soon as estate matters will permit, it is ex- 
pected that these plum trees will be pulled out and 
field crops raised on the land or other tree fruits 
planted therein. 


/s/ RAY MITCHELL, 
Affiant 
Subscribed and sworn to before me this 17th day 
of May, 1958. 
[Seal] /s/ WAYNE M. HAMILTON, 
Notary Public in and for said County and State. 


EXHIBIT No. 4 
AFFIDAVIT OF JOE GIUMARRA 


State of Cahfornia, 
Connty of Kern—ss. 


Joe Giumarra being first duly sworn, deposes 
and says: 


That he is over the age of twenty-one years, a 
citizen of the United States, and President of the 
Giumarra Vineyards Corporation. 

That the Santa Rosa Plum orchard located on 
the Giumarra Ranch 489, No. 6 near Arvin, Cali- 
fornia, referred to in the Alwyn C. Sessions af- 
fidavit on page 3, at lines 9 through 17 1s in fact 
a Beauty Plum orchard. 

That in March and April of 1958 affiant had this 
orchard examined by members of the staff of the 
Kern County Farm Advisor’s Office and by mem- 
bers of the staff of the Department of Pomology 
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of the University of California at Davis, Cali- 
fornia, and has submitted samples of wood, leaves, 
roots and soil to said persons for laboratory an- 
alysis. 

That the conditions in said orchard are caused 
by nothing more than an accumulation of Sodium 
Chloride or other soluable sodium salts in the soil 
in amounts more than Beauty Plum trees can 
tolerate. 

The above fact is proved by reports of the 
laboratory analysis of soil samples taken and sub- 
mitted for laboratory examination by Kenneth W. 
Hench of the Kern County Farm Advisor’s Office 
and by the report of Al Rizzi an Extension Pomolo- 
gist at the University of California at Davis, Cal- - 
fornia, a copy of which 1s attached hereto. 


/3/ JOE GIUMARRA, 
Affiant 


Subseribed and sworn to before me this 17th day 
of May, 1958. 
[Seal ] /s/ ROBERT MORSE MURRAY, 
Notary Pubhe in and for said County and State. 


Exhibit ‘‘A”’ 
Date: May 1, 1958. To: Kenneth W. Hench. Signed 
ve) asin 

From: A. D. Rizzi, Extension Pomologist. 

Hnelosed please find the analysis report of the 
Beauty plum leaves which you submitted on April 
14 from the Giumarra Brothers Orchard. 

It is quite apparent that the sodium cvntent 1s in 
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high excess of what fruit trees can tolerate, We 
usually find scorch occurring on the leaves at levels 
of .25 per cent of either sodium or chloride. Below 
this point sometimes leaf scorch is not in evidence 
but there may be adverse effects on the trees as far 
as vigor and ability to size frmt is concerned. 

After you have taken the soil samples and the 
sodium content of the soil is determined it might be 
worthwhile trying to apply some corrective meas- 
ures. However I suspect that the conditions that are 
present in this orchard are the same as we have ob- 
served in the past and in other orchards and that 
by the time the corrective measures will have a 
chance to show any benefit the grower will become 
discouraged and remove the trees and go back to 
row crops operations. However it would still be 
worth a trial to see what could be done to correct 
the problem, if it does not include too large a por- 
tion of the orchard. 

Report of Analysis: 

Sheet No. 1, County Kern. Submitted by 4/14/58. 
Date: Hench. Grower’s name: Guimarra Bros. Va- 
riety and kind: Beauty Plum. 

Results of Determinations: Field Sample % Dry 
Weight Basis: I 1.15; Ca 0.86; Me. 0.21. Naeaeee 
P 0.329; Cl 0.19. pi Mn 75. Waly Now N3202: 

Remarks: Very high sodium. Chloride is high 
enough to be within critical range. IC may be con- 


sidered low but this is due to antagonism by sodium. 
ADR. 


Acknowledgment of Service attached. 


[Endorsed]: Filed May 19, 1958. 
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In the United States District Court, Southern Dis- 
trict of California, Northern Division 


No. 1798—ND 
CHARLES W. GRIMM, Jed euemeitne. 
VS. 


CALIFORNTA SPRAY-CHEMICAL CORPORA- 
TION, a corporation, Defendant. 


MEMORANDUM AND ORDER ON MOTIONS 
FOR A NEW TRIAL AND ORDER FIXING 
DATE FOR RE-SETTING FOR TRIAL 


‘he above entitled cause was tried before a jury 
commencing on April 8, 1958, and the verdict of 
the jury was returned on April 16, 1958. The jury 
returned its verdict min favor of the plaintiff and 
against the defendant in the sum of $4,750.00. Judg- 
ment on the verdict was entered on April 28, 1958. 
Within the time provided by law, plaintiff moved 
this Court for its order vacating and setting aside 
that portion of the verdict and that portion of the 
judgment wherein and whereby said jury fixed and 
assessed plaintiff’s damages in the sum of $4,750.00, 
and for this Court’s further order granting plain- 
tiff a new trial on the sole and exclusive issue of 
the extent and nature of plaintiff’s damages. 


Said motion was made upon the following 
grounds: (1) Inadequate damages appearing to 
have been given under the influence of passion or 
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prejudice; and (2) insufficiency of tae evidence to 
justify that portion of the verdict fixing plaintiff’s 
damages. 

Within the time provided by law, defendant 
moved this Court for a new trial on the grounds: 
(1) that the Court erred in excluding certain evi- 
denee offered by defendant as to the condition of 
peach trees in Fresno and Mereed Counties in 1957 
and that said error was prejudicial to the rights of 
the defendant; (2) that the verdict of the jury was 
an improper and invalid verdict in that it was 
arrived at by compromise and that the verdict was 
the result of unintentional coercion by the court, 
and (8) newly discovered evidence which could not, 
with due diligence, have been presented by the de- 
fendant at the trial of this action. The last ground 
was supported by affidavit. 

The motions came on regularly to be heard by 
the Court on May 19, 1958. The plaintiff was rep- 
resented by Conron, Heard and James, Wayne M. 
Hamilton appearing. The defendant was repre- 
sented by Wild, Christensen, Barnard and Wild, 
Robert M. Barnard appearing. 

In the amended complaint the plaintiff sought 
judgment against the defendant in the sum of $22,- 
597.86 for damages alleged to have been caused by 
a chemical spray furnished to the plaintiff by the 
defendant for application on plaintiff’s peach or- 
chard. 

Only two issues were submitted to the jury, which 
were: (1) Did the spray in fact cause any damage 
or injury to plaintiff’s peach orchard? (2) If the 


Califorma Spray-Chemical Corporation 09 


spray did cause any damage to plaintiff’s peach 
orchard, then what was the nature and extent of 
the damage so caused ? 

The jury deliberated seven and one-half hours 
on April 15th and six and one-half hours on April 
16th, 1958, before returning its verdict. Approxi- 
mately forty-five minutes prior to the return of the 
verdict, several members of the jury, in response to 
inquiries by the Court, stated that the jury was 
hopelessly deadlocked and that further delibera- 
tions would be fruitless. The Court requested that 
the jury continue its deliberations and to reach a 
unanimous verdict, if this were possible without 
any juror surrendering his honest conviction solely 
for the purpose of reaching a verdict. The affidavit 
of the foreman of the jury was submitted at the 
hearing of the motions for a new trial. The de- 
fendant offered only slight affirmative evidence re- 
lating to the extent and nature of plaintiff’s dam- 
ages, 

I have reviewed the record in this case, and I am 
satisfied that the undisputed evidence established 
that the plaintiff suffered minimum damages in 
the sum of $9,919.00 which figure resolves all doubt 
as to the extent of damages against the plaintiff. 
Therefore, I am satisfied that the verdict of $4- 
750.00 was inadequate under the evidence in this 
case, and in the language of the counsel for the 
plaintiff, indicates arbitrary and reckless disregard 
of the evidence, 

As stated above, plaintiff, in his motion, seeks 
only a partial new trial 


a new trial limited only 
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to the issue as to the extent and nature of the 
damages. It is my view, however, that under all 
of the circumstances of this case, a new trial should 
not be limited to the issue of damages, but should 
be had on both of the issues which were submitted 
to the Jury. In my view of the evidence the causation 
of the damages was a difficult and close issue for 
the jury to decide. The verdict of the jury with 
respect to damages seriously undermines the in- 
tegrity of the decision of the jury with respect to 
causation. It is not convincing to me to argue that 
the jury considered the evidence relating to causa- 
tion with sincere judgment, in accordance with the 
law and the evidenee, and that on the issue of 
damages its verdict was in reckless disregard of the 
evidence. The affidavit of the foreman of the jury 
does not answer the dilemma created by the made- 
quate verdict on damages. 

To me, the gross inadequacy of the verdict of the 
jury on damages is quite convincing that the jury 
did not give proper consideration to the evidence 
on the issue of liability. A motion for a new trial 
is addressed to the sound diseretion of the Court. 
Tt is the duty of the Court to see that both parties 
to litigation receive a fair and mnpartial trial, based 
upon the law and the evidence. In order to accom- 
plish this duty, I feel that a new trial must be 
eranted on the two issues which were submitted to 
the jury. I feel that I have the power to do so, even 
though the plaintiff has restricted his motion for 
a new trial only on the issue of damages. 

Accordingly, It Is Ordered and Decreed that the 
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verdict of the jury heretofore entered herein, in its 
entirety be and the same is hereby vacated and set 
aside, and that a new trial be and the same is 
hereby granted on all issues which were submitted 
to the jury. It is further ordered that the defend- 
ant’s motion for a new trial be and the same is 
hereby denied. It is further ordered that the above 
entitled cause 1s hereby placed on the calendar to 
be ealled Tuesday, July 8, 1958, at 10:00 a.m. for 
the purpose of setting this case for trial before 
a Jury. 

The Clerk of this Court 1s directed to forthwith 
mail copies of this memorandum and orders to all 
counsel. 


Dated: May 22, 1958. 


/s/ GILBERT H. JERTBERG, 
Judge U.S. District Court 


[indorsed]: Filed May 22, 1958. 


[Title of District Court and Cause. | 


NOTICE OF INTENTION TO APPEAL 
AND OF APPEAL 


Comes now Charles W. Grimm, plaintiff above 
named, and hereby gives notice of his intention to 
appeal, and does hereby appeal to the United States 
Court of Appeals for the Ninth Circuit from, solely 
and exclusively, that portion of the Trial Court’s 
‘Memorandum and Order on Motions for a New 
Trial and Order Fixing Date for Re-Setting for 
Trial,” made and filed in the above entitled cause 
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on May 22, 1958, wherein and whereby the follow- 
ing orders were made and entered: 


1. That the verdict of the jury heretofore en- 
tered herein, in its entirety be and the same is 
hereby vacated and set aside; 


2. And that a new trial be and the same is hereby 
eranted on all issues which were submitted to the 
jury. 

/s/ CONRON, HEARD & JAMES, 
/s/ By WAYNE M. HAMILTON, 
Attorneys for Plaintiff 


[Endorsed]: Filed June 6, 1958. 


[Title of District Court and Cause. ] 


BOND FOR COSTS ON APPEAL 


Whereas, Judgment was entered in the above-en-. 


titled action on the 25th day of April, 1958, in the 
United States District Court, Southern District of 
California, Northern Division, in favor of plaintiff, 
Charles W. Grimm, and against defendant, Cali- 
fornia Spray-Chemical Corporation, a corporation ; 


And Whereas, plaintiff-Appellant, Charles W. 
Grimm, did thereafter on or about the 2nd day of 
May, 1958, move said United States District Court 
for a New Trial solely and exclusively on the issue 
of the extent and nature of plaintiff's damages; 


And Whereas, on the 22nd day of May, 1958, the 
above-entitled United States District Court did 
make and enter its Order Denying Plaintiff’s Mo- 
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tion for a New Trial on limited issues and did 
grant a new trial on the issue of causation as well 
as the issue of the extent and nature of plaintiff’s 
damages, and plaintiff, Charles W. Grimm, feeling 
himself aggrieved by said Order Granting a New 
Trial has prosecuted his appeal to the United States 
Court of Appeals for the Ninth Circuit from said 
Order; 

New, Therefore, Phoenix Assurance Company of 
New York, incorporated under the laws of the 
State of New York and authorized by the laws of 
the State of California to execute bonds and un- 
dertakings as sole surety, and having an office and 
usual place of business at Bakersfield, Kern County, 
California, as Surety, hereby undertakes in the. 
sum of $250.00 that if the Order so appealed from 
is affirmed, or the appeal is dismissed, the appel- 
Jants shall pay to plaintiff all costs awarded against 
it on said appeal, or such costs as the appellate 
Court may award if the judgment be modified. 


Dated: June 3, 1958. 


[Seal] PHOENIX ASSURANCE COMPANY 
OF NEW YORK, a Corporation, 
/s/ By RAY LOBRE, 
Its Attorney-in- fact 


Affidavit. of Certification attached. 
[Endorsed]: Filed June 6, 1958. 
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CERTIFICATE BY CLERK 


I, John A. Childress, Clerk of the above-entitled 
Court, hereby certify that the items listed below 
constitute the transcript of record on appeal to the 
United States Court of Appeals for the Ninth Cir- 
euit, in the above-entitled matter: 

A. The foregoing pages numbered 1 to 59, inclu- 
sive, containing the original: 

Judgment. 

Clerk’s notice of entry of judgment (copy). 

Notice of intention to move for New Trial on 
issue of damages. 

Motion for New Trial by Defendant. 

Affidavit of Alwyn C. Sessions in support of De- 
fendant’s Motion for New Trial. 

Defendants Memorandum in opposition to Plain- 
tiff's Motion for New Trial on issue of damages 
alone. 

Affidavit of James 8. Peden, Jury foreman. 

Affidavits in opposition to Affidavit of Alwyn C. 
Session. 

Memorandum and Order on Motions for a New 
Dial eeic. 

Notice of Intention to Appeal and of Appeal. 

Designation of Contents of Record on Appeal 
and Statement of Points. 

Designation of Additional Portions of Record on 
Appeal by Defendant. 

B. Five volumes of Reporter’s Official Transeript 


California Spray-Chemical Corporation 65 


of Proceedings had on: April 8, 9, 10, 11, 15 and 
18, 1958. 

J further certify that my fee for preparing the 
foregoing record, amounting to $1.60, has been paid 
by appellant. 


Dated: July 34, 1958. 


[Seal] JOHN A. CHILDRESS, 
Clerk 
/s/ By WM. A. WHITE, 
Deputy Clerk 


[Title of District Court and Cause.] 


CERTIFICATE BY CLERK 


J, John A. Childress, Clerk of the above-entitled 
Court, hereby certify that the items hsted below 
constitute the Supplemental Transcript of Record 
on Appeal to the United States Court of Appeals 
for the Ninth Circuit, in the above-entitled matter: 

A. The foregoing pages numbered 1 to 17, in- 
clusive, containing the original: 

Petition for Removal of action on ground of 
Diversity of Citizenship. 

Complaint, attached to Petition for Removal 
(copy). 

Answer of Defendant California Spray-Chemical 
Corp. 

Supplemental Designation of Contents of Record 
on Appeal. 

I further certify that my fee for preparing the 
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foregoing record, amounting to $1.20, has been paid 
by appelant. 


Dated: August 19, 1958. 


[Seal] JOHN A. CHILDRESS, 
Clerk 
/s/ By WM. A. WHITH, 
Deputy Clerk 


In the United States District Court, Southern Dis- 
trict of California, Northern Division 


No. 1798—ND—Civil 
CHARLES W. GRIMM, Plaintiff, 
VS. 


CALIFORNIA SPRAY-CHEMICAL CORPORA- 
TION, a corporation, Defendant. 


TRANSCRIPT OF PROCEEDINGS 
Fresno, California, April 8, 1958 


Before: Honorable Gilbert H. Jertberg, Judge 
presiding. 

Appearances of Counsel: For Plaintiff: Conron, 
Heard & James, by Wayne M. Hamilton. For the 
Defendant: Wild, Christensen, Barnard & Wild, by 
Robert M. Barnard. [1* | 


* Page numbers appearing at top of page of Reporter’s Tran- 
script of Record. 
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(A. jury was duly empaneled and sworn.) 
(Opening statement by Mr. Hamilton.) 
(Opening statement by Mr. Barnard.) 


Mr. Hamilton: We will call Kenneth W. Hench. 


KENNETH W. HENCH 
called as a witness by plaintiff, having been first 
duly sworn, was examined and testified as follows: 
The Clerk: State your full name, please. 
The Witness: Kenneth W. Hench. 
The Clerk: Have that seat. 


Direct Examination 

Q. (By Mr. Hamilton): Your name is Kenneth: 
W. Hench, is that correct? A. Yes, sir. 

@. Where do you reside, Mr. Hench? 

A. 216 North Stern Road, Bakersfield, Cah- 
fornia. | 

Q. What is your business or occupation? 

A. JI am farm adviser employed by the Agricul- 
tural Extension Service of the University of Cali- 
fornia. 

Q. Do you work out of the Farm Adviser’s 
office of Kern County? A. Yes. 

Q. Mr. Hench, what is the general type of work 
that you [3] do in your employ as a member of 
the staff of the Farm Adviser of Kern County? 

A. Well, in my realm of work I am concerned 
with all horticultural crops, other than vegetable 
crops, in the County of Kern. It is my job to assist 
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and advise farmers in problems pertaining to prim- 
arily tree crops, and vine crops, ornamentals, 
things cf that nature. 

The Court: May I suggest, let’s all keep our 
volees up so the juror farthest away and counsel 
and everybody in the court room can hear, so if you 
will make an effort to do that, please. 

Q. (By Mr. Hamilton): I take it from what you 
said, Ma. Efeneh, that part of your specialty in the 
Farm Adviser’s office is in tree fruit? 

A ee, ce citi elomcornecet, 

Q. Abr. Hench, where were you educated ? 

A. I received my Master of Science degree from 
the State College in Washington, Pullman, Wash- 
ington. 

Q. And what was that degree in? 

A. The degree in agriculture; of course my 
major in horticulture. 

The Court: Can all the jurors hear the witness? 
It is important that every jurov hear everything 
that: every witness says, so 1f at any time you don’t 
hear either counsel’s [4] question or the witness’ 
answer, let me know, indicate it, because I want to 
be sure everybody hears everything that goes on. 
All right. 

Q. (By Mr. Hamilton): When did you receive 
your Master’s degree? A. In 1948. 

@. And did you go from there direct to the 
Kern County Farm Adviser’s office? 

A. No, sir, I—following my graduation I 
worked one year with the Agricultural Research 
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Department of the Hawaiian Pineapple Corpora- 
tion on the Island of Oahu. Following that I 
worked seven years for the New Mexico College of 
—A. & M. College, in—State College in New Mex- 
ico, as an instructor and a research worker. 

@. Did you say instructor and research worker? 

A. Right. 

@. Did you have anything to do with peaches 
while you were employed by the New Mexico State 
College of Agriculture? 

A. Yes, sir, [I cooperated with the research 
work done there with peaches. 

Q. Did the college have its own experimental 
peach orchard ? A. Yes, sir. 

Q. And how long have you been with the Kern 
County Farm Adviser’s office? [5] 

A. Two years last February. 

Q. Are you acquainted with Charles W. Grimm ? 

eee ies, Sig, 1 aime 

Q. Are you acquainted with various growers of 
Merrill Gem peaches in Kern County? 

ieee Y CS) Sure 

@. Who are some of those other growers besides 
Mr. Grimm? 

A. Well, there is the Grant Mermill orchard in 
Weed Patch-—you want the names of then! 

Q. Yes. 

A. WKovacevich orchard—how many do you want 
me to name? 

Q. Any more that come to your mind? 
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A. Glen Moody orchard, Wheeler Ridge, the Ike 
Peters orchard near McFarland. 

Q. Have you been in all of those orchards that 
you have named? A. Yes, sir. 

@. Had you been in all of those orchards, in- 
eluding Mr. Grimm’s, prior to 1957? 

Nees, cil 

@. Prior to March of 1957, when were you last 
in My. Grimim’s peach orchard? 

A. J was in his orchard on February 27, 19957. 

@. At the time of your visit to that orchard on 
[6] February 27, 1957, how would you characterize 
the condition of that orchard using these terms: ex- 
cellent, good, fair and poor? 

A. JI would characterize the condition as ex- 
Cemenin 

Q@. On that day did you notice any evidence of 


any disease of any kind? A. No, sir. 

QO) in thatvorchand 4 A. No, sir. 

Q. Did you notice any bad condition of any 
trees in that orchard? Av ONO} cine 


. After March 5th of 1957 when were you next 
in Mr. Grimm/’s peach orchard? 

A. J was in his orchard on April 14th. 

Oo) Uiat wwacwlOar 2 iN, IT) seein. 

@. And you had not been to the orchard be- 
tween February 27th and April 14th of 1957, is that 
correct ? i Wat is correct. 

Q. What was the condition of Mr. Grimm’s 
Merrill Gem peach orchard as you observed it on 
April 14th? 
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A. Well, of course, I was notified that some- 
thing was wrong with his orchard, by one of my 
co-workers in the department. I had been out of 
the county for about a week prior [7] to the 14th, 
and when I returned I was notified by one of my 
co-workers that there was something wrong with 
his orchard and so I immediately went out there. It 
was on a Sunday, April 14th, and made a personal 
evaluation of the condition in the orchard and at 
that time I noticed extensive damage to the trees. 

@. Describe as best you can the condition of 
the trees as you saw it on that day? 

A. Well, I noticed that the primary damage was 
confined mainly to the southern and southwestern 
sides of the trees. In many cases the scaffolds, the 
main branches on the north side of the trees showed 
no injury at all. You had a condition that was 
mainly on the side of the tree that was exposed 
more directly to the sun light, and there was quite 
a large percentage of the trees affected. There were 
some much more so than others. 

Q. By bad condition, do you mean that the 
leaves were wilting, the leaves were dead, the leaves 
were falling? What was the condition of the foli- 
age? 

A. The leaves were wilted, and the tissue of the 
trees, primarily older wood, showed evidence of ex- 
treme injury of some sort. 

Q. Now, did you walk through all of the Mer- 
rill Gem peach orchard ? A. Yes, sir. [8] 

Q. What else did you do by way of examination, 
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other than to walk through it and to visually ob- 
serve the trees? 

A. Well, I checked the root system of the trees. 

@. Did you dig down and expose roots? 

A. Yes, sir. Found no injury there. Checked 
the crown, or the portion of the trees just above 
the soil line; found no injury there. Found no ap- 
parent injury to the young wood. 

Q. By young wood, what do you mean? 

A. Well, wood that was laid down the previous 
year. 

Q. In other words, that would be wood one year 
old or less? 

A. Your fruit bearing wood. 

Q. And when you use the term old wood, you 
refer to wood that was two years old or older, is 
that correct ? A. That is correct. 

@. Did you strip the bark from the hmb? 

A. Yes. 

Q@. Did you strip the bark from branches or 
twigs ? A. Yes. 

Q. What did you observe, if anything, that was 
abnormal about the area of the plant material 
below the bark? 

A. Well, there was quite a bit of killing of tissue 
in the affected portions, actually necrosis ef the 
wood. 

Q. You use the term necrosis. That means dead 
or dying, [9] is that correct? 

A, Vivagis micht, 

Q. How did you, by looking at it, determine 
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that a bad condition existed? Was there a differ- 
ence in color, difference in smell, in taste? 

A. There was a difference in color of the bark 
and of the tissue. I ent in through the cambium 
layer of the wood and viewed the wood itself, and 
naturally when you have an abnormal darkening of 
the tissue, why, you know something is wrong. 

Q. In other words, the condition that you ob- 
served was an abnormal darkening of the wood? 

A. “hat is right. 

Q@. And would that condition also be applicable 
to what you refer to as the cambium ? 

I a Sp 

Q@. What is the cambium, Mr. Hench? 

A. Well, the cambium layer in plants is that 
area beneath the bark, just immediately beneath 
the bark of the tree which is the active growing 
area of your plant. It is commonly called the new 
genetic cells, that give rise to new cells which en- 
Jarge and increase the tree in diameter, and also 
it gives rise to your tissue, which we call vascular 
tissue, the valves and phloem; the phloem is im- 
portant te transportation of food from the leaf, 
from the manufacturing [10] area of the leaf down 
to the roots. Ordinarily your xylem, the vascular 
system which carries your water and your mineral 
elements into your true, and both of those vascular 
systems must remain healthy in order for the tree 
to stay alive and continue to be healthy. 

Q. Would it be fair to say, Mr. Hench, that 
the cambium layer is the layer of growth, of life 
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for the tree? A. That is mght, 

@. Did you find any evidence of any disease or 
bad condition in the roots? 

A. No, I did not find any apparent abnormality 
whatsoever in the roots. 

@. On the areas above the ground, and the areas 
where you found this darkening of the cambium 
layer, would that darkening completely girdle the 
branch, or would it be part way round, or what 
did you observe? 

A. It was varied; you had all degrees of gird- 
ling. By girdling, I mean the complete destruction 
of your cambium layer clear around the branch or 
the trunk, or your scaffold; you had all degrees of 
UeNE Mayers, 

Q. On the day that you were there, Mr. Hench, 
on April 14th, was there any frit remaining on 
the branches or limbs that appeared to be seriously 
affected ? 

A. Yes, there was still some fruit persisting on 
the trees. However, it was just holding there, it was 
not growing, [11] being supported mamly by the 
hfe in the wood itself. There was a set of fruit on 
these branches and it persisted on the trees, the 
fruit did persist on the trees, but were not grow- 
ing in a normal fashion like the fruit on unaffected 
trees were growing. 

Q. Did you see anyone at the Grimm orchard 
on April 14th? A. No, I did not. 

Q. Mr. Grimm was not there with you? 

Ay UNe 
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Q. And no other person was with you? 

A. No. 

Q@. Mr. Hench, did you at the time that you 
made this visit on April 14th know anything of 
Mr. Grimm’s prior spray program? 

A. I was told of his spray by my co-worker. 

Q. I see. You were not informed of any spray 
program by Mr. Grimm? A. No. 

@. Then your knowledge of the prior spray pro- 
gram at that time was purely hearsay? 

A. That is right. 

Q. On this visit, and from what you have stated 
of your examination and what you found, Mr. 
Hench, was there anything, any condition, any 
symptom, any characteristic that you observed, that 
caused you to beheve that there was any [12] 
pathogenic or infectious disease in the orchard? 

A. Well, by the pattern of the injury it did not, 
in my opinion, appear to be a pathogenic disease. 
However, I wasn’t certain. 

Q. Now, by the use of the term pathogenic, what 
do you mean? 

A. Meaning disease or mal function of your 
plant caused by an organism of some sort or other, 
whether it be bacteria, fungus or virus. 

@. In other words, by the term pathogenic you 
mean the flu bug type of disease carrier? 

A. Well, I guess you could use that. 

Mr. Barnard: I didn’t hear that. 

The Court: You have got to keep your voice up. 

A. Yes, I imagine you could use that. 
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Q. (By Mr. Hamilton): Bacteria, virus and 
fungus. A. Yes. 

Q. At the time of this April 14th visit, Mr. 
Hench, did you form any conclusion or opinion as 
to what was the cause of the condition of the 
Grimm orchard? 

A. No final opinion at that time. 

@. Did you form any opinion at all? 

A. Yes, I believe I did. 

Q. And what was that opinion? [13] 

A. Well, I thought at the time it was probably 
associated with the spray. 

Q. Did you at the time of this April 14th visit, 
Mr. Hench, gather some material from the Grimm 
orchard for the purpose of further examination 
of it? Ane ess ll did. 

@. How did you select the material that you did 
gather? 

A. Well, I selected representative specimens 
from all sizes of wood, eut it off the trees, and 
placed them in a polyethylene bag, so it would not 
dessicate or dry out, and would be kept in a normal 
condition for future exannnation; collected that 
and eairied it with me at that time. 

Q. At that time what was it your intention to 
do with that material? 

A. I intended to mail it to the extension pomo- 
logist at the University of California at Davis for 
diagnosis. 

Q. Did that material eventually get to the Uni- 
versity of California at Davis? A. Yes. 
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@. What was the means by which it got there? 

A. The following Monday Dr. Proebsting from 
the department of pomology came through and 
stopped off for a short visit in the department there 
at Bakersfield, and I discussed the matter with him 
briefly, and told him that I was going to mail it to 
the University, and he said, “well, I am going [14] 
right up, I will take it with me,’’ so he took the 
material with him up to the University of Cali- 
fornia. 

Q. And did you later receive a report from the 
University of California at Davis concerning that 
material ? A. Yes, sir, I did. 

@. And who was that report given by? 

A. Dy. Wilson of the department of pomology 
—I beg your pardon, director of plant pathology. 

Q@. After receiving that report, did you do any- 
thine further concerning efforts to try to discover 
what was wrong with the Grimm orchard? 

A. Yes. 

Q. What did you do, Mr. Hench? 

A. Of course, immediately contacted Mr. Grimm 
and showed him the contents of that report. I made 
another visit to the orchard on the 19th of April, 
and following that I contacted Mr. A. D. Rizzi, who 
is the extension pomologist of the University of 
California at Davis. 

Mr. Barnard: Excuse me. Mr. Hench, could 


you spell that name? 
The Witness: R-i-z-z-i. Contacted Mr. Rizzi and 
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asked for his help, personal help in looking over 
the trees. 

Q. (By Mr. Hamilton): Did Mr. Rizzi come 
down ? 

A. Yes, he agreed to come down, and they fiew 
down by [15] plane on April 25th. He was accom- 
panied by Dr. Richard Harris of the department 
of pomology, and Dr. Hesse of the—who is chair- 
man of the department of pomology. 

Q. Did you take these gentlemen from the air- 
port to the Grimm ranch? A. Yes. 

@. And did the four of you meet anyone at the 
Grimm ranch? A. Yes, we did, met 

Q. Who did you meet? 

A. Met Mr. Grimm. 

Q. Was Mr. Grimm there when you arrived at 
his ranch? A. Yes. 

Q. Did you, Dr. Harris, Dr. Rizzi and Dr. Hesse 
and My. Grimm make an examination of the Merrill 
Gem peach orchard ? Doe Vee: 

Q. Can you describe briefly what was done by 
way of examination ? 

A. Well, we went through and examined prac- 
tically all the affected trees in the Merrill Gem 
orchard. By use of knives we cut into the branches, 
through the tissues, observed the extent of the kill- 
ing of that tissue, the—by means of shovels dug 
out around the trees, examined the roots, and made 
a rather extensive field examination of the [16] 
trees. 
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Q. While the four of you were there, did you 
discuss with Mr. Grimm his spray program? 

A. Yes. 

Q. Do you recall whether or not Mr. Grimm 
told you what he had last used by way of a spray? 

Mr. Barnard: Now, if the Court please, I be- 
heve the conversation between the witness would 
be hearsay. 

The Court: I think it would be hearsay. I will 
sustain the objection. 

Mr. Hamilton: Very well, your Honor. 

Q. Was that spray program generally discussed 
by Mr. Rizzi, Dr. Harris, Mr. Hesse, yourself and 


Mr. Grimm ? eee Ves, Sit. 
Q. Was the condition of the orchard generally 
discussed by the five of you? A. Yes. 


Q. Did you at that time, Mr. Hench, form any 
opinion as to the cause of this condition of the 
orchard ? 

A. Yes, my opinion was 

The Court: I think you can answer that just ves 
or not, whether you formed an opinion. 

The Witness: Yes, siz. 

Q. (By Mr. Hamilton): Now, was that opinion 
based upon virtually, based [17] upon what you 
vourself observed ? A. Yes; 

Q. Was it based partially on what you had ob- 
served on your prior visit of April 14th? 

Nee es, 

Q. Was it based upon the discussion that you 
heard between Mr. Rizzi, Dr. Harris, Dr. Hesse 
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and yourself and Mr. Grimm? A. Yes 

Q. And what was that opinion? 

Mr. Barnard: If the Court please, I believe that 
the opinion of the witness is not proper when it is 
based wpon discussions with other people, and I 
object on that ground, that is, discussions other 
than determining the facts. 

My. Hamilton: Your Honor, it is my opmion 
that a person becomes an expert by what he reads, 
that is written by others, what he personally ob- 
serves, and in conversations with other experts in 
the same identical field. 

The Court: Well, it seems to me, Mr. Hamilton, 
—I don’t know whether this was a tentative opin- 
ion, but it seems to me what we are interested in 
here is the final opinion this witness may have 
arrived at, and J don think it is helpinliiomee: 
the stage views, that is the tentative, if I might use 
that expression, opinions formed at various stages. 
I think we are primarily interested in his final 
opinion, [18] and of course that should come after 
he has completed all of his examination, investiga- 
tion, researeh and other things that he may have 
resorted to. I am going to sustain the objection 
to that question. 

Mr. Hamilton: Very well, your Honor. 

The Court: J think at this time, Mr. Hamilton, 
we will take our noon recess. 

Members of the jury, I want you to keep in mind 
the admonition I have given you. Don’t talk about 
the case or the witnesses or anything relating to 
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the case among yourselves, don’t permit any other 
person to communicate with you on any subject 
matter of this case and do not form or express any 
opinion on the merits of the case until that is finally 
submitted to you for verdict. 

We will take our noon recess and we will re- 
eonvene at 1:30. 


(Thereupon at 12:00 o’clock noon a recess 
was taken until 1:30 p.m. of the same day.) 


Afternoon Session—1 :30 p.m. 
The Court: Do counsel stipulate the presence 
of the jury? 
Mr. Hamilton: So stipulated, your Honor. 
Mr. Barnard: So stipulated, your Honor. 


KENNETH W. HHNCH 
a witness for plaintiff, having heen previously duly 
sworn, resumed the stand and testified further as 
follows: 


Direct Examination—(Continued) 

Q. (By Mr. Hamilton): Mr. Hench, be sure that 
you keep your voice raised so that the jurors can 
hear what you say, and so that the court reporter 
ean get it down. After you, Dr. Hesse, Dr. Harris, 
My. Rizzi had completed your examination of the 
Grimm orchard on April 25th, Mr. Hench, did you 
do anything further in an effort to ascertain the 
eause of the condition of the Grimm orchard? 

ms No, sir, 1 did not. 

Q. Mr. Hench, either at or about the 14th of 
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April, 1957, when you made your first examination 
of the Grimm orchard, after some difficulty had 
developed, or at or about the 25th of April, 1957, 
after the examination you condueted with Mr. Rizzi, 
Dr. Harris and Dr. Hesse, did you visit other Mer- 
rill Gem peach orchards in the immediate vicinity 
of the Giimm orchard? [20] A. Yes, sir. 

Q. Did you visit the John Kovacevich Merrill 
Gem orchard at or about that time? 

A. I visited his orchard, and Mr. Moody’s. 

Q. How far is it from the Grimm Merrill Gem 
orchard to the Kovacevich Merrill Gem orchard? 

A. Not more than a half a mile, I expect. 

Q. How far is it from the Grimm orchard to the 
Moody Merrill Gem orchard ? 

A. Oh, approximately two miles. 

Q. In either the Kovacevich or the Moody Mer- 
rill Gem orchards did you see any conditions 
similar to these you observed in the Grimm or- 


chard ? Ay Neowisdid tic 
Q. Did the trees in the Moody and Kovacevich 
orchards appear to be healthy? A. Yes, sir. 


Q. No evidence of any disease of any kind? 

A. That is correct. 

Q. Mr. Hench, in the things you observed in 
your two examinations of the Grimm orchard, those 
examinations which you conducted primarily for 
the purpose of ascertaining what the cause of the 
condition of the orchard was, did you notice any 
pattern or symptom or characteristic that indicated 
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to you the possibility that one of the clements in 
the spray [21] had caused the damage? 

A. Well, I noticed that the damage, as I in- 
dicated before, was confined primarily to the more 
direct exposure to the sun, in other words, the 
south side of the trees, or southwest side of the 
trees. I noticed that the injury was also confined 
to older wood; in other words, the one year old 
wood was free of any tissue damage, whereas your 
erown or your root system were free any apparent 
damage. I would say those two things were the 
most outstanding in my mind. 

@. And what did those two characteristics in- 
dicate to you? 

A. Well, it indicated to me that it was some 
external mechanical spray that did this injury. 
That was an opinion of mine. 

Q. Is the injury predominantly on the southern 
or warm side of the tree a characteristic of oil 
injury? A. That is right. 

Q. I didn’t hear your answer? 

A. That is correct. 

@. Is an injury or darkening of the cambium 
predominently in old wood, wood two years old and 
older, as opposed to young wood, one year old and 
less, characteristic of oil injury? Ne Vics 

Q. Mr. Hench, did you ultimately form an 
opinion as to the cause of the condition of the 
Grimm Merrill Gem peach [22] orchard? 

iveces, lish 

Q. What was that opinion? 
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A. My opinion was it was spray injury. 

@. Any pait of the spray ? 

A. Weil, £ was thinking more in terms of oil 
injury, but I reiterate spray injury. 

Mi. Hamilton: You may cross examine. 


Cross Examination 

Q. (By Mr. Barnard): My. Hench, it is true is 
it not, that the bark of a peach tree, or of any tree, 
is in the nature of a protection to the working parts 
of the tree which are underneath ? 

A. That is true to a certain extent. It is also 
a sponge to a certain extent. 

©. And it is true, isn’t ut, that the older@iie 
limb or the trunk becomes the thicker the bark 
becomes in that area? A. That is true 

Q@. Now, what is it in an oil spray that would 
cause damage to a tree? 

A. Well, you actually have a burning effect on 
the tissues when you have exposure to Ingh tem- 
peratures or sun light. Usually when we recom- 
mend an oil spray, why, chmatie conditions have to 
be such so that does not oceur. 

Q. And the burning effect is to the tissues under 
the bark? [23] A. Yes. 

@. So that the thicker the bark the move pro- 
tection to those tissues and the less should be the 
effect, isn’t that true? 

4‘. Not necessarily. As your bark develops it 
also develops lenticels which are breathing pores in 
the wood or through the bark. In one year old wood 
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you have more or less a protective coating by waxes 
which is—and which is also a smooth surface which 
would be more apt to shed and not hold the con- 
centration of oil. 

Q. Very well. Have you observed in your ex- 
perienee, Mr. Hench, cases of oil burn? 

A. Not to this extent, no, I have not. 

Q@. Have you observed it to any extent? 

A. No, f have not. 

@. So that your opinion that this was an oil 
burn beeause of the symptoms that were present is 
not based on anything that you in your experience 
have seen? 

A. It is not based on personal experienee, no. 

Q. Now, you went out to Mr. Grimm’s orchard 
first on February 28th, is that correct? 

A. February 27th. 

Q. February 27th. What was the purpose of 
that visit? 

A. That was a farm eall in the area. 

Q. In other words, it is a part of your job in 
the Farm [24] Adviser’s office to just eall gen- 
erally around the area upon various farmers from 
time to time? A, That is correct. 

@. And this visit on February 27th was such a 
visit, was it? A. That is correct. 

Q. Mr. Grimm hadn’t called you, or you hadn’t 
called him? A. Not to my knowledge. 

Q. And at that time did you observe the condi- 
tion of his peach orchard ? 

A. I did. I drove by the orchard; I did not 
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walk through it, however. I looked it over from 
the adjacent road of the orchard. 


Q. Did you examine the orchard from the stand- 
point of looking for diseases or insects or organ- 
isms that might be present? 

A. No, sir, I did not. 


Q. So that your testimony that you saw no 
disease in the Grimm orchard is merely that in 
your casual examination you didn’t see it? 

A, That is correct. 

Q. You weren’t looking for anything at that 
time ? A. Not particularly. 

Q. Did you discuss with Mr. Grimm any part 
of his farm program at that time, on that visit? 

A. JI do not recall exactly what the visit was 
composed of at that time. 

Q. Did you see on Mr. Grimm’s premises any 
eontainers or a supply of agricultural chemicals 
which was to be later applied to the orchard? 

A. No, I did ‘not. 

@. Did Mr. Grimm tell you that he had on hand 
the ingredients of a spray formula which he was 


going to apply? A. No, he didn’t. 
Q. In other words, you didn’t discuss that with 
him at all at that time? Da NO: 


Q. Now, on April 14th, that is your next visit? 

A. Chat is ole 

@. Do I understand that is the visit is the first 
time that you knew that anything was wrong? 

A. That is correct. 
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Q. Did you examine the Gold Dust peach trees 
at that time? 

A. Not intimately, no, [ did not examine them 
intimately. 

Q. Did you examine the Blazing Gold trees on 
April 14th? 

A. Not closely. I noticed no apparent injury 
to them, so I did not. 

Q@. You did know that they had been sprayed 
with the same substance, did you? [26] 

A, That is correct. 

@. And you looked at those two orchards, or 
those two portions of the orchard, sufficient to see 
that they exhibited none of the same signs? 

A. That is correct. 

Q. Now, in the Merrill Gem portion of the 
orchard, exactly what did you see? 

A. Well, I noticed that the leaves were wilted 
on the damaged side of the trees, the fruit that 
had set had adhered to the tree, they were not 
growing. I noticed that the tissue in the damaged 
trees was dead or dying. I noticed there was quite 
a variation in the pattern; however, the apparent 
damage in the trees was confined primarily to the 
south and southwest exposures of the trees. 

@. You did notice the fact that on the trunks 
on some of the major limbs there were dark spots? 

A. Well, that was a matter of degree of injury. 
Some limbs were entirely damaged clear around, 
in other words, a complete girdling. Some lhmbs 
had a partial girdling, the north side of the branch 
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would be still healthy and the south side would be 
damaged. 

Q. You did see that? 

A. I did see that, yes. 

@. And when you cut into the bark and into the 
eambium layer of some of these damaged limbs, 
was there a sour odor [27] present? 

A. No, there was not. 

Q. There was not. Was there coming from the 
dark portion of the limbs any oozing of gum or 
juice ? 

A. There was not any unusual pattern like 
that at all. 

@. You didn’t see anything lke that? 

A. No. 

@. Had you seen an oozing of gum and had 
there been present a sour odor, would that cause 
you to think any differently about the cause of this 
disease ? 

A. Yes, it could have, if the pattern was uni- 
form around the trees. 

Q. I believe you stated that the pattern was 
arranged all the way from very little on one limb 
to all the way around on other limbs? 

A. That is correct. 

@. And that, of course, is true also of various 
diseases that trees are subject to, that in some trees 
it will be more severe than in others? 

A. Well, I don’t think you will find on a disease 
one side of the tree mainly affected and the other 
side not affected. 
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Q. But you will find a variation in the sever- 
ity: eee hates tri. 
ey in different parts of the orchard? [28] 
A. That is true. 
Q@. And also in different parts of the same 


tree? AS Wiaieiserie ht. 
Q. Now, Mr. Heneh, are you familiar with a 
disease known as bacterial canker? A. Yes. 
Q. Is that a disease which affects stone fruit 
trees in the San Joaquin Valley? A. Yes. 
@. And of course a peach tree is a stone fruit 
tree? A. That is cortect. 


Q. It is true, is it not, that one of the symp- 
toms of bacterial canker is a darkness of the cam- 
bium layer? A. That is correct. 

Q. And it is true also that one of the symptoms 
of that disease is a sour odor exuding from the 
eam)ium layer when a part is cut? 

A. That is one of the symptoms. 

@. Of course; I don’t mean im any of these 
questions to imply that any one of them is the 
total. And it is true also, is it not, that quite fre- 
quently the disease of bacterial canker attacks the 
south or the sunny side of the trees worse than 
the north side? A. I can’t answer that, sir. 

Q. In other words, you just don’t know? [29] 

A. It is my opinion that it can attack any side 
of the tree. 

Q. Do you know whether it is frequently worse 
on the south? AX, so Selo ike 

Q. You don’t know. Now, Mr. Hench, what in 
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your opinion would be the reason that a substan- 
tial portion of the Merrill Gem orchard should be 
affected by an oil spray while none of the Blazing 
Gold or Gold Dust trees would be so affected, when 
they had all been sprayed at the same time? 

A. 'There are degrees of sensitivity between vari- 
ous varieties to sprays; that is weil established. 

Q. That is what? 

A. ‘That is well established, that there are de- 
grees of sensitivity. 

@. And would it be true that also the age of 
the tree might have something to do with it? 

A. Possibly. 

@. And if the tree is older it wouldn’t be as 
vitally affected as if it was younger? 


To what specific problem? To oil? 
To oil injury ? A. Oil injury 
Yes. 


I couldn’t elaborate on that. [30] 

So I take it then that you don’t know 
whether the age of the tree would have anything 
to do with that? A. That is correct. 

Q. Now, referring once again to the disease of 
bacterial canker, Mr. Hench, does bacterial canker 
affect the root system of trees? 

A. It is primarily above ground portions of the 
trees. 

The Court: I don’t know that is an answer to 
the question. 


OPoor 


The Witness: I would say no, not to my knowl- 
edge. 
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Q. (By Mr. Barnard): To your knowledge it 
does not affect the root system? Is that correct? 

wee That issectrect. 

Q. And does bacterial canker affect the crown? 

A. To my knowledge I believe it can. 

©. It can? A. Yes. 

Q. Have you had any experience in examining a 
tree suffering from bacterial canker in which the 
crown was affected? A. No. 

Q. So that in examining the trees in Mr. 
Grimm’s orchard, the fact that you found no dam- 
age or injury to the root system would be just 
as consistent to the presence of a disease such as 
bacterial canker as it would to an oil injury? 

Need ita) 1s tiene] 

Q. Now, this bacterial canker that we have been 
discussing, is that a well defined disease as 1t now 
exists in California ? 

A. ‘To my knowledge it can be readily isolated. 

Q. It ean be readily isolated ? A. Yes. 

Q. And is it prevalent in California? 

A. Prevalent in areas north of Kern County is 
my understanding. 

@. Prevalent in stone fruit trees? Ay “Yes; 

Q. And it has been so prevalent for the last 
several years, has it not? 

A. Ibeheve so. I don’t profess to be an author- 
ity on plant diseases. That is one reason why I 


sent the material in for the experts to examine the 
tissue. 
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Q. You haven’t had any particular training in 
diseases ? 

A. I have had courses in plant pathology, but 
I am not a specialist in that field. 

@. And are you a specialist in oil injuries? 

A. No, I am not. 

Q. Do you know, Mr. Hench, if you sprayed a 
tree with enough oil to kill it, would the damage 
occur all at once and almost immediately after the 
spraying, or would the tree continue to grow for 
a month or six weeks and then show [32] the in- 
jury ? 

A. Depends upon how much you put on, when 
you put it on, there would be several factors in- 
volved. 

@. And if you sprayed enough oil to affect the 
older limbs and the trunks where the bark was the 
thickest, what would be the effect on the new 
srowth? 

A. That depends upon the degree of girdling. 
if you completely girdled the tree, why, you would 
be apt not to have any growth from that limb. If 
there were a partial girdling you would have new 
erowth from that portion of the limb which was 
undamaged, or from the lower portion. 

@. And by girdling, would you explain what 
you mean? 

A. That is complete killing of your cambium 
around the branch or limb. 

@. In other words, if you killed it all the way 
around ? A. That ™ correct. 
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@. And having girdled the hmb with the oil 
spray vou would not have a development of fruit 


thereafter, is that correct? A. That is correct. 
Q. And you would not have a development of 
leaves? A. That is correct. 


Q. Now, on your direct examination you stated 
as one of the reasons which caused you to lean 
toward an oil injury was the fact that there was 
a difference in the pattern, or [33] the pattern in- 
dicated—I beg your pardon. Your statement was 
that the pattern indicated no pathogenic disease, 
and therefore by inference, in other words, that 
the pattern did indicate an oil injury. Will you 
explain what type of pattern you are talking about ? 

A. Well, I don’t know of any disease offhand 
that would confine itself to one exposure of a tree. 
That is essentially what I had in mmd. My mind 
was not set that this was oil injury by any means, 
when I first saw the orchard. That is the reason 
i thoroughly explored other possibilities. My mind 
vas not set, this was merely an opinion. 

@. In the oil injury cases that you know of, is 
there usually a pattern present? 

A. In the ones I have been told about there is 
a pattern such as we had out there, that is correct. 

Q. And what is that pattern? 

A. Well, a tendency toward more damage on 
the exposed portions of the tree and also on the 
older wood. 

Q. All right. Now, at the time that you took 
the samples of wood which you later forwarded to 
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Davis, do I take it by that that you actually cut 
off some of the dead limbs? 

Ae ‘Thats correc 

Q. And how large were the limbs that you cut? 

A. Well, they were all degrees, some of them 
were fairly large. [34] 

@. And can you give us an estimate of the diam- 
eter? A. Oh, two inches. 

Q. Would that be the largest? 

A. That would be, yes. 

Q. And then you said they varied, so I assume 
that you also cut some that were smaller? 

A. That is correct. 

@. Were the ones that you cut all completely 
dead ? 

A. Well, they looked to me lke they were com- 
pletely girdled, ves. I will say that. 

@. I take it then that thev had no leaves on 
them ? 

A. Well, there could be some leaves holding 
to the damaged twig. J don’t recall exactly whether 
the leaves were there. 

Q. Do you recall whether there were any green 
leaves? 

A. No, there were no green leaves. 

Q. In other words, such leaves as there were 
would be dried up too, wouldn't they? 

AL Tharaisstieiit. 

Q. Some of which might not have fallen. Was 
there any fruit on any of these limbs? 

A. Not to my knowledge. 
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Q. Now, then, on April 25th, at the time you 
and a number of other gentlemen from Davis ex- 
amined the orchard, you stated that you again 
cut into the branches? [385] 

Pom ebhat is correct: 

Q. And did you at that time observe any sour 
odor? 

A. No odor that was particularly unusual, no. 

@. And were the cambium layers under those 
portions that you cut a dark color? A ees. 

Q. And did you at that time observe the oozing 
of anv gum or juice? 

A, Not to any significant degree, no. 

Q. Now, during the year 1957 you testified that 
you visited the other Merrill Gem orchards in Kern 
County, that is two others at least, and found noth- 
ing wrong. Did you at any time visit any peach 
orchards in Kern County that were suffering from 
any disease or diseases anywhere near in the na- 
ture of bacterial canker? A. No. 

Q. Did you visit any in any other parts of the 
state ? By IO, 

@. And in 1958, so far this year, have you visited 
any orchard suffering from bacterial canker? 

AS No, I hase noi 

Q. And had you in 1956, then? 

& Im 1956 J agas not in this—well, I came 
here in 1956, February 1956. I did not, no. 

Q. You did not. So that once again your knowl- 
edge [36] of the symptoms displayed by bacterial 
eanker in the San Joaquin Valley on stone fruit 
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trees is a knowledge which you have learned from 
your studies and not from personal experience? 

AG. That is cormect: 

Q. Now, it is true, isn’t it, Mr. Hence 
there are other diseases somewhat in the nature of 
bacterial canker which are among the experts known 
by different names? A. Yes. 

Q. In other words, to paraphrase it for us lay- 
men, there are many diseases suffered by trees the 
same as there are diseases suffered by people which 
only an expert ean really tie down? 

A. That is correct. 

@. And there are also diseases which even an 
expert has difficulty in distinguishing one from the 
other? 

A. Well, most of the diseases recognized im 
California ean be isolated by the experts. I would 
rather have the plant pathologist answer that ques- 
tion. 

@. Now, Mr. fiench, you testified that vou for- 
warded these limbs, branches, 03 whatever they 
were, to Davis? A. ‘That is Gorracr 

Q. And that you received a reply from Mr. Wil- 
son ? A. Yes. 

Q. Do you have that report with you? 

a Ido not [37] 

Mr. Barnard: Counsel, do you have the original? 

Mr. Hamilton: The original is with Mr. Grimm’s 
deposition. 

Mr. Barnard: Is this a copy? 

Mr. Hamilton: Yes. 
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Mr. Barnard: If the Court please, I have in 
my hands a document which was identified as De- 
fendant’s Exhibit D in the deposition of Myr. 
Charles Grimm, which is a copy of the letter to 
which I have just referred, and I don’t believe 
the original is available. I am satisfied with a copy 
if My. Hamilton is. 

My. Hamilton: I am satisfied with the copy. 

Mv. Barnard: May f show it to the witness? 

The Court: Let’s mark it Defendant’s Exhibit 
A for identification. 

(The document referred to was marked as 
Defendant’s Exhibit A for identification.) 

Q. (By Mr. Barnard): Mr. Hench, I hand you 
Defendant’s Exhibit A for identification, and for 
the purpose of the record may I also identify it 
as being a document which is referred to in the 
deposition of Charles Grimm as Defendant’s Ex- 
hibit D, and will you read that, Mr. Hench? 

A. “Mr. Kenneth W. Henech’’ 

Q. No, read it to yourself. 

A. Oh, I have. [88] 

Q. Is that the report to which you referred as 
having been received from Mr. Wilson? 

A. That is the report, right. 

Myr. Barnard: Then I offer it, if the Court 
please, as Defendant’s Exhibit A. 

Mr. Hamilton: No objection. 

The Court: It will be received and marked De- 
fendant’s Exlibit A. Do you care to read it to 
the jury? 
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(The document heretofore marked as De- 
fendant’s Exhibit A for identification was re- 
ceived in evidence.) 

Mr. Barnard: Defendant’s Exhibit A is on the 
letterhead of the Cooperative Extension Work in 
Agriculture and Home Economics, State of Cali- 
fornia. With the Court’s permission I will omit 
the balance of the letterhead, merely having refer- 
ence to the telephone number, address, ete. 

“April 16, 1957. Mr. Kenneth W. Hench, Farm 
Adviser, Post Office Box 791, Bakersfield, Cali- 
forma. Dear Mr. Hench: 

“Louis Probesting brought me the peach branches 
(Merrill Gem). There doesn’t seem to be any in- 
fectious disease involved in this situation. The 
manner in which the trouble shows up only on the 
south side suggests an injury from an outside 
source. ‘The damage is not typical of oil injury 
which should be worse in the tips of the leaves. 

“Yours sincerely, E. E. Wilson, Plant Patholo- 
gist.’’ 

I have no further questions, Mr. Hench. [39] 


Redirect EKxamination 
Q. (By Mr. Hamilton): In counsel’s examina- 
tion, Mr. Hench, you and he referred to the crown 
of the tree. What portion or part of the tree did 
you refer to in your use of the term crown? 
A. Well, that is the base of the tree, sir. 
@. Is that underneath the surface of the ground, 
or above the surface of the ground? 
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A. Well, it is usnally referred to as the area 
right at the ground. 

Q. At the ground line. It is not the area below 
the ground where the roots join, or does it include 
the area of the trunk where the roots have joined? 

A. It is that area where the trunk and roots 
join, but particularly at the ground level. 

Mr. Hamilton: No further questions. 

The -Courts) Thats all,” Ma. EHlench. 

Mr. Hamilton: May this witness be excused? 

The Court: Do vou have any further need of 
him? 

Mr. Barnard: No, your Honor. 

The Court: Mr. Hench, you are excused from 
further attendance, as far as the Court is con- 
eerned. Next witness? 

(Witness excused.) 
Mr. Hamilton: I will call John Kovacevich. [40] 


JOHN KOVACEVICH 
called as a witness by plaintiff, having been first 
duly sworn, was examined and testified as follows: 
The Clerk: State your full name, please. 
The Witness: John NKovacevich. 
The Clerk: Have that seat. 


Direct Examination 
Mr. Hamilton: Your Honor, in the ordinary 
course of events, I would have preferred to have 
presented all of the evidence concerning the cause 
of the injury prior to getting into the damage fea- 
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ture. However, Mr. Kovacevich is leaving the area 
tonight on a trip with a number of other persons, 
and informed me that if possible he should lke to 
go on today. Therefore, in the matter of ordinary 
progression his testimony will be somewhat out 
of order. 

Mr. Barnard: I have no objection. 

The Court: Ali right. 

Q. (By Mr. Hamilton): Your name is John 
Kovacevich? Is that correct? A. Yes. 

Q. Where do you reside, Mr. Kovacevich? 

A. 280 El Cerrito Drive, Bakersfield. 

The Court: Mr. Kovacevich, you have to keep 
your voice up so the jurors can hear you. [41] 

@. (By Mr. Hamilton): Be sure and keep 
your voice up, sir, so that everyone can hear you. 
What is your business or occupation? 

A. J am grower and shipper of fruits and vege- 
tables. 

@. How long have you been engaged in that 
business ? A. In excess of 30 years. 

@. Have you been engaged in that business in 
Kern County for 30 years? 

A. Been in Kern County since 1928. 

Q. Mr. Kovacevich, how much land do you own 
or have under your control in vineyards and or- 
chards? 

A. Oh, about 900 acres in Kern County. 

@. How much land elsewhere? 

A. I farm around 240 aeres in Riverside 
County. 
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Q. Is that also in orchards and vineyards? 

A. Citrus and grapes. 

Q. Are your operations in any other area? 

A. hat is all at the present time. 

Q. In other words, a total of around 1150 aeres, 
is that correct? 

A. That is in vineyards and orchards. I farm 
some cotton also. 

Q. The land that you operate in Kern County, 
in what particular area of that county is it located? 

A. The Arvin, Wheeler Ridge area. [42] 

@. <Any other areas? 

A. In Kern County? 

Q. Yes. A. No, that is about it. 

Q@. And the two places Riverside County, and 
the Arvin area of Kern County? 

A. That is right. 

@. During those 30 years of vineyard and or- 
chard operation, Mr. Kovacevich, have you your- 
self purchased and sold properties, lands in or- 


chards and vinevards? A. I have. 
@. Have you heard of other sales over that 
period of time? A. Oh, I have, certainly. 


Q. You yourself have planted peach orchards, 
have you not, starting with the seedlings and de- 
veloping them to full maturity? 

A. I started with plants that have been budded; 
not necessarily seedlings. Yes, I have planted 
several. 

Q. How many acres of peaches? 

A. Well, with this year’s planting with peaches 
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and nectarines, slightly under 400 acres. That 
is growing at the present time, is that what you 
mean? 

Q. That is correct. A. That is nigine 

Q. Your land in the Arvin area is immediately 
adjacent {43] to the land of Charles W. Grimm? 

A. Well, we consider that the Wheeler Ridge 
area, that is what we would eall it. I have a piece 
of property there, 240 acres across from Mr. 
Grimin. 

Q. In other words, just across the fenee hne? 

A. Imaginary hne; actually it is a section hne is 
all it is, quarter section line. 

Q@. You are fambhar wth Mr. Grimm’s Merrill 
Gem peach orchard, are you? A Dani 

Q@. Have you been in it many times? 

A. Many times. 

Q. Mr. Kovacevich, do you have an opmion of 
the fair market value of Mr. Grimm’s Merrill Gem 
peach orchard, that is, value per acre, as that or- 
chard existed on March 4th of 1957? 

A. Yes, I have. 

@. What in your opinion was the fair market 
value of that land and the orchard? 

A. Well, I would say about $2,200 per acre. 

Q. Mr. Kovacevich, since March 4th of 1957 
have you been in Mr. Grimm’s Merrill Gem peach 
orchard ? A. I have. 

@. According to your best recollection, after 
March 6th of 1957 when was the first time you 
were in that orchard? [44] 
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A. Oh, I don’t recall the exact time. JI remem- 
ber going into the orchard shehtly before thinning 
time, which would be along the last part of April, 
I imagine. That is about the time. 

@. You are aware of the condition of the or- 
ehard ? A. Very well. 

Q. Mr. Kovacevich, do you have an opinion of 
the fair market value of that orchard now? 

A. I have an opinion, yes. 

@. And what is that opinion? 

A. I would say about $1,500. 

Q. Per acre? Pemeleiat’s right. 

@. And I take it according to your opinion 
there has been a drop in the value of that peach 
orchard of $700 per acre? A. I would say so. 

Q. Mr. Kovacevich, have you on your lands im- 
mediately adjacent to the Grimm lands, have vou 
had any experience with frost damage? 


A. Frost? 
Q. Yes. A. No, I have not. 
Q. How long have you owned that particular 


piece of land? 

A. I acquired it in 1946. 

Q. In your operations in the Arvin area, have 
you had [45] any experience with frost damage? 

A. To some slight degree in the spring. 

Q. When? 

A. Oh, it has been many years, I don’t recall 
the exact year. We have had frost, some small de- 
gree of damage, I would say four or five times in 
some 30 years, never serious. 
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@. It never was serious? 
A. No. That is, we are speaking of treewiruig? 
Q. Yes. A. Yes. 
Q. What sort of tree fruits do you have in the 


Arvin area? A. Plums and peaches. 
@. And the tree fruit right next to Grimm’s 
ranch ? A. Peaches and nectarines. 


Q. Mr. Kovacevich, have you ever used an agri- 
eultural chemical sold under the trade name of 
Mitox as a spray on peaches, or any other kind of 
tree fruit? A. Not to my knowledge. 

Q. Myr. Kovacevich, do you use oil as a spray 
on your peaches? 

A. We used a little oil this year. lJLast year 
we did not. 

Q. Prior to this year have you used oil as a 
spray ? 

A. No, not to my knowledge. Again it is possi- 
ble one of my men might have at times, but not to 
my knowledge. 

Q. What percentage of oil did you use this past 
year? [46] 

A. The only oil we used this past year was a 
dormant spray known as Fostex; I understand 
there is some oil in it. It is a different type of a 
spray than Mitox, I understand, and is supposed 
to be milder. 

Q. You say the oi! was in the chemical you 
used ? A. Fostex was in oil. 

Q. Inoil. Do you remember the spray formula? 

A. No, I do not. Tw was supplied by, as I 
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understand it is somewhat new, and we looked 
around for something that we wouldn’t he afraid 
to use, and as a result we tried Fostex, but I can’t 
tell you the definite results as yet. 

@. Have you ever used oil in the pink bud 
stage? A. No, I have not. 

@. According to your experience and your 
knowledge as a grower of tree fruits for 30 years, 
what is vour attitude toward the use of oil as a 
spray aiter the trees have broken dormancy? 

Mr. Barnard: If your Honor please, I am going 
to object to that question. 

The Court: J will sustain the objection to the 
question. 

®. (By Mr. Hamilton): Mr. iXovacevich, do 
you have an opinion as to whether or not the use 
of oil as a spray material after trees have broken 
dormaney is or is not dangerous? 

The Court: Well, I doubt, Mr. Hamilton, if I 
ean permit [47] the witness to answer the ques- 
tion. I don’t think there is sufficient foundation 
laid for this witness or his experience in the use 
of any oil, or any spray containing oil, to permit 
him to answer. 

Mi. Hamilton: Very well, your Honor. 

@. Mr. Kovacevich, if [ remember correctly your 
earlier testimony you were in the Grimm orchard 
after it was sprayed on March 5th and 6th, 1957, 
and are familiar with its condition and appear- 
ances? A. Yes, I am. 

Q@. Have you ever in your experience, Mr. Kova- 
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cevich, seen an orchard that showed generally the 
same symptoms or appearance as the Grimm or- 
chard showed ? A. I have not. 

Q. Your own Merrill Gem peach orchard, Mr. 
Kovacevich, in the spring of 1957 did it show any 
evidence of any bacterial disease of any kind? 

A. Not to my knowledge. It looked very healthy. 

Mr. Hamilton: You may cross examine. 


Cross Examination 

Q. (By Mr. Barnard): Mr. Kovaceviech, have 
you ever seen a peach orchard that was suffering 
from any disease at all? 

A. I sure have. Had them. 

@. And when that happened did every orchard 
in the [48] vicinity suffer from the same disease? 

A. No. 

Q. Do you know that there has been a large 
incidence of disease in peaches in the San Joaquin 
Valley in the last several years? 

A. No, I can’t say that I have. I am farming 
in the southern end. 

Q. You have confined yourself pretty well to 
the Kern County end, is that correct? 

AC Thick ene. 

Q. And you haven’t been up around Tulare 
County and Fresno County and Merced County 
looking at other orchards? A. I have not. 

Q. All right. Now, as far as your values are 
concerned, Mr. WKovacevich, have you seen Mr. 
Grimm’s orchard recently ? A. JI have. 
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Q. And is the opinion which you expressed as 
to its value after the disease, injury, or damage, 
an opinion based on what you have seen just re- 
cently ? 

A. My—you want me to answer that, explain 
my reasoning? 

Q. Yes. 

A. My opinion is based on the condition of the 
orchard last year at the time right after injury, 
and watching it practically through the summer. 
That is what it is based on. The tree in dormant 
stage, there isn’t too much you can base [49] your 
opinion on. 

@. Are you assuming then that the trees this 
year, as they leaf out and put on frit, and so 
forth, will be in the same condition as they were 
last spring when you saw them? 

A. Well, my opinion is there will be a slight 
improvement in their condition. 

Q. And your opinion of the value has allowed, 
has it, for that improvement? A. Yes. 

Me Barnard: That is all. 

The Court: That is all, Mr. Kovacevich. 

Mr. Hamilton: May this witness be excused. 

Mr. Barnard: Certainly he may be. 

The Court: You may be excused. The next wit- 
ness? 

(Witness excused.) [50] 


Tuesday, April 8, 1958. 2:15 P.M. 
Mr. Hamilton: We will call Dr. EK. E. Wilson. 
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DR. EDWARD E. WILSON 
called as a witness by the plaintiff, having been 
first duly sworn, was examined and testified as fol- 
lows: 
The Clerk: Just state your full name, please. 
The Witness: Edward E. Wilson. 


Direct Examination 

Q. (By Mr. Hamilton): Where do you reside, 
Dr, Wailson® 

A. 62 College Park, Davis, California. 

Q. Your business er occupation ? 

A. I am professor of plant pathology at the 
xperiment station at the University of California 
at Davis. 

@. Sir, where did vou take your initial educa- 
tion? 

A. I took two vears at the University of Ken- 
tucky, went to the University of Wisconsin where 
I completed five more years work. 

Q. When vou finished vour schooling did you 
obtain any degrees? A. I obtained 


Mr. Barnard: Jf the Court please, and Mr. 
Hamilton, f am willing to stipulate to Dr. Wilson’s 
qualifications. [51] 

Mr. Hamilton: Qualifications as an expert. 

he Court: Members of the jury, counsel have 
stipulated to the qualifications of Dr. Wilson, as an 
expert in the field of plant pathology, or what wouid 
you eall it? 

The Witness: Plant pathology, diseases of 
plants. 
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The Court: Diseases of plants. Very well. 

Q. (By Mr. Hamilton): Now, as a pathologist, 
plant pathologist, sir, your specialty is in connec- 
tion with diseases of plants? 

A. Diseases of frmt trees and nut trees is my 
specialty. 

Q. ‘Tree fruit, that is your specialty. Is that 
to the exclusion of injury that might be caused 
mechanically, or from a source other than a bac- 
teria, or a virus or a fungus? 

A. Not exactly. Incidentally, we receive numer- 
ous specimens during the penod of a year and 
examine them, and in many cases some of those 
may be mechanical or other than infectious dis- 
eases. 

The Court: Doctor, would you mind keeping 
your voice up a little. It is diffeult for the jurors 
and all of us to hear. 

The Witness: Incidentally at times we come 
in contact with injuries which are caused by other 
than infectious diseases but we—that is more or 
less incidental to our study of plant diseases. We 
are asked to examine specimens which may or may 
not turn out to be disease. [52] 

Q. (By Mr. Hamilton): But the specimens 
that you might examine that were injured mechan- 
ically, or from some outside source, and I mean 
by outside source something other than within the 
tree or soil itself, would be only incidental to your 
specialty of examination for disease, infectious dis- 
ease ? ae) YG 
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Q. Is that correct? 


A. I think, as I understand your question, we 
do consider the bacterial disease from an outside 
source, that is coming from the outside and enter- 
ing the plant and causing the disease. 

Q. Dr. Wilson, you never have been personally 
to the Charles Grimm ranch A. No. 


Q. south of Bakersfield? A. No. 

@. But you did in the course of your work at 
Davis receive some plant material from a gentle- 
man by the name of Louis Proebsting? 


A. That is correct. 


@. And I assume from your report which has 
been read into evidence that this material which 
Mr. Proebsting delivered to you was identified as 
material from Merrill Gem peach trees [53] 

A. Mernill Gem. 


Q. from the Charles Grimm ranch? 

A. No, I have no record of—nor remembrance 
of any source of this material. That is, I went 
back over records. 

Q. Have you-— 


The Court: Just a minute. You complete your 
statement, Doctor, vou have completed ? 

The Witness: Yes. 

Mr. Hamilton: I am sorry, I didn’t mean to in- 
terrupt. 

The Court: I didn’t know whether you had 
completed your answer. In other words, do you 
know from your own knowledge or from any rec- 
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ords the source of the material which you exam- 
ined? 

The Witness: No, I do not. 

The Court: Do you know who delivered it to 
you? 

The Witness: Dr. Proebsting, of the plant de- 
partment. 

The Court: Do you know about when he deliv- 
ered it to you? 

The Witness: I have no remembrance of it, ex- 
cept it must have been a day or so earher, before 
my letter, which I think was dated April 16, 1957. 

The Court: All rmght. 

Q. (By Mr. Hamilton): You were informed by 
Dr. Proebsting that this material had been delivered 


to him by kenneth Hench? A. Yes. [54] 
@. And you were advised to address your re- 
port to Mr. Hench? A. Yes. 


Q. Now, what sort of an examination of that 
material did you conduct, Dr. Wilson? 

A. I don’t recall. We received numerous speci- 
mens during the year. Usually we make a visual 
examination, very much like a doctor would of a 
patient, examine for symptoms, and then usually 
I make a microscopic examination—— 

Mr. Barnard: If the Court please, I think that 
the witness should confine himself to testifying 
as to what he did in this particular case. 

The Court: I think, Doctor, it isn’t what you 
usually do. To the best of your ability and recol- 
lection what did you do in this particular case? 
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The Witness: J have no recollection of the inci- 
dent regarding this specimen. 

Q. (By Mr. Hamilton): At the time, sir, that 
your letter was addressed to Mr. Hench, what you 
had done by way of examination was fresh in your 
mind, is that correct? A. At the time. 

Q. At that time, on April 16th, when you ad- 
dressed this letter to Mr. Hench? A. Yes. [55] 

Q. The original of this particular letter appears 
not to have been in the possession of any person 
involved in this action. What we have here is a 
copy. Would you look at that letter and identify it, 
as to whether or not that is the letter which you 
addressed to Mr. Hench? 

A. I have a photostat of a carbon copy of this 
letter here if 1 could compare it. It appears to be 
the same wording. I would say that was the content 
of the letter. 

Q. That is the letter. Thank you. In that letter, 
si, you state “There doesn’t seem to be any infee- 
tious disease involved in this situation.” What did 
you mean by the use of the word ‘‘infectious” ? 

A. Caused by bacteria, fungus or a virus. 

Q. In other words, your examination to you at 
least would eliminate the possibility of the presence 
of bacterial canker, bacterial gummosis 

Ay Ves: 

Q). sour sap—— 7. a Aclsp 

Q. or any other disease of which you have 
knowledge caused by a virus or a fungus? 

A. Yes, that is correct. 
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Mr. Hamilton: You may cross examine. [56] 


Cross Examination 

OF (by Maw Bamard): Dr. Wilson, first of ail, 
what do you mean by infectious disease ? 

A. A disease produeed by an organism, usually 
microscopic m size, very small in size, bacteria, 
fungus or virus. 

Q. Caused by any one of the three? 

A. Any one of the three? 

Q. Does it mean that a disease will spread, or 
does spread from tree to tree, the same as we think 
of an infectious disease in human beings? 


A. Yes. 


@. Now, do you recall the material that was sub- 
mitted to you in this ease at all? A. No. 


@. Do you recall whether it consisted of dead 
limbs or twigs, or whether or not some were alive? 

A. I have no recollection of the material. 

@. You have none whatsoever? A. No. 

Q@. Tell me, Doctor, if a bacteria, or fungus or 
virus is present in the limb of a peach tree and the 
limb dies, and is cut from the tree, will it be possi- 
ble, or would it be possible in the future to deter- 
mine whether or not that virus, that fungus, or that 
bacteria had existed prior to the [57] death of the 
limb ? A. Within a reasonable time. 

Q. And for how long a period? 

A. Oh, it is hard to say, some bacteria after the 
death becomes dried out. The bacteria may die 
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within a very few days, or the fungus probably sur- 
vives somewhat longer. 

Q. Are you familiar with the disease known as 
bacterial canker? A. Yes. 

@. And T take it from its name that is a bac- 
teria ? A. Bacterial disease, yes. 

Q. And how long would a bacteria remain in a 
state that it could be discovered and recognized in a 
dead limb? 

A. Oh, a week or ten days, if the material were 
not allowed to dry out. 

Q. <A week or ten days from the time it was cut 
from the tree? Ba Nees. 

Q. Or from the time the limb died? 

A. Well, from the time the hmb died, I would 
say. 

@. Now, you stated in your report, Dr. Wilson, 
there didn’t seem to be any infectious disease 1n- 
volved in this situation. You meant by that, I take 
it, that you didn’t find any bacteria, any fungus, 
any virus, present in these [58] tissues when you 
examined them? 

A. I would say I found no bacteria or fungus 
involved. The virus would be more difficult, since it 
eannot be seen by the ordinary microscope. May I 
have an explanation here? Part of that statement 
is based on symptoms, of course, as well as micro- 
scopic examination. 

Q. Based on the symptoms as they were de- 
seribed to you by someone? 
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A. Yes, that—symptoms and examination under 
the microscope. 

Q. Now, if you had been told that the trees ex- 
hibited a dark—not a dark, but dark spots on the 
limbs and on the trunks from which the sap was 
oozing, and that the cambium layer where those 
spots were cut was dark and had a sour smell, 
would you have then thought that there didn’t seem 
to be any infectious disease involved ? 


A ING: 
@. In other words, you would have thought that 
there was? A. Possibly. 


@. Possibly. In other words, the symptoms 
which I have desembed are symptoms which fre- 
quently occur when there is the presence of an 
infectious disease? 

A. Of a certain disease, yes. 

@. Are those symptoms symptoms which appear 
with the presence of bacterial canker? [59] 

A. Discoloration of the bark, of the cambium, 
and exudation of gum, are symptoms of bacterial 
eanker. 

Q. And how about sour 

A. Sour odor at times, exudation of gum and 
sour odor may or may not be present. 

Q. And how about the presence of the bacterial 
canker on the south or the sunny side of the trees, 
is that something which frequently occurs ? 

A. Not to my knowledge. 

Q. It is not? 

A. You want me to elaborate on that? 
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Q. Yes, please. 

A. In the course of some experiments I deter- 
mined that bacterial canker could develop more rap- 
idly on the south side, but it was not confined to the 
south side of the trees, not in relation to this 
disease, 

The Court: I think the Doctor dropped his 
voice, and I didn't hear. Would you read it, Miss 
Schulke ¢ 

(Answer read.) 

The Court: Did that complete vour answer, Doc- 
tol Nol syow iimign: 

The Witness: I wish to apologize. This hearing 
aid makes me lower my voice. 

The Court: Yes. Keep it up so we can all hear 
you. [60] 

@: (By Mr. Barnard): In other words, Dogar, 
then it is your testimony that. bacterial canker 
would not be confined to the south side of the trees? 

A. Yes. 

@. But would, shall we say, thrive more there? 

A. Oh, possibly, 1f the temperature was more 
favorable. 

Q. In other words, the growth of bacterial can- 
ker is dependent to a certain extent on tempera- 
tire, is ties A. Temperature, ves. 

@. And in California in the spring time the 
temperatures on the south side of the trees are 
warmer than the temperatures on the north side, 
due to the fact the sun is farther south? 

A. I presume so. 
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Q. So that it would be entirely consistent to get 
a more rapid growth of the bacterial canker on the 
south side of the trees? 

A. That is a possibility. 

Q. Now, your specialty is plant pathology. Have 
you done much work in detecting and examining 
strata ? A. No, very little. 

Q. And of course you didn’t see Mr. Grimin’s 
orchard ? A. No. 

Q. Do you recall if you have talked to anyone 
who [61] desertbed in detail the conditions that 
existed there? A. No, t have not. 

My. Barnard: That is all. 


Redirect Examination 

Q@. (By Mr. Hamilton): Dr. Wilson, there is 
testimony in the record that Mr. Hench gathered 
the material which was delivered to you by Mr. 
Proebsting on April 14th of 1957. Your letter bears 
the date of April 16, 1957. Poe Ge 

Q. Now, do you know of any bacterial disease, 
or fungus disease, the evidence of which would dis- 
appear within two days? 

My. Barnard: Now, if the Court please, [ am 
going to object to that as heing argumentative, 
being cross examination of counsel’s own witness. 

The Court: I think it is argumentative, Mr. 
Hamilton. You can certainly inquire of the witness, 
I think, on redirect as to the length of time that 
evidence may still be present. I think the witness 
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has indicated that already, but you certainly may 
ask it again. 

Q. (By Mr. Hamilton): Between April 14th 
and April 16th, would the evidence of the presence 
of an infectious disease remain on that material? 

A. If it was properly preserved, yes, not allowed 
to dry out, yes. 

Q. Now, do you recall whether or not the mate- 
rial was in the bags which are designed 


A. IJ have no recollection of the material what- 
soever. 

Q. Dr. Wilson, as a plant pathologist, it 1s pos- 
sible to raise by culture, or grow the bacteria that 
produces bacterial canker or gummosis ? 

Gli is, ves! 


Mi. Hamilton: I have no further questions. 


Recross Examination 

Q. (By Mr. Barnard): IT have just one ques- 
tion, Dr. Wilson. In answer to Mr. Hamilton’s ques- 
tion, that bacteria would be found on April 16th in 
a sample submitted on April 14th, I didn’t quite 
hear your answer. I believe you stated that it was 
alive to begin with. 

A. If the bacteria were alive to begin with, if 
the material was properly preserved, not allowed 
to dry out. 

@. And if the limb had already been dead for 
an unknown period of time you might or might not 
find the evidence of bacteria? 
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A. For a length of time, yes, for quite a period 
of time. 

Mr. Barnard: I would like to ask permission of 
the Court to ask one or two questions that I prob- 
ably should have asked [63] originally. 

The Court: All right. 

Q. (By Mr. Barnard): Dr. Wilson, would you 
explain or tell the jury the symptoms exhibited by 
a peach tree which is suffering from bacterial can- 
ker? 

A. That depends on the part attacked. Bacterial 
canker may attack almost any pait of the tree, 
enter through the blossoms, through the buds, twigs, 
large branches. The most—the most destructive 
symptoms are those on the branches, cause a large 
dead, discolored area of the bark. This bark may 
or may not be sour smelling, it may or may not 
exude gum. That is just about the principal symp- 
tom. 

Q. Are the roots affected? 

A. Seldom, if ever. 

@. And the crown? 

A. The disease area mav extend to the ground 
level, that is to the crown, but seldom ever below 
the ground. 

@. And is there any difference between the old 
and the new wood, as to which might be affected 
first or the most? 

A. No; the old wood may become infected from 
the fact the bacteria entered a young twig and 
moved down into the old wood, or the infection may 
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occur through wounds or through natural openings. 

@. In other words, the damage appears wherever 
the [64] infection A. Yes. 

(. ——oceurs and it can oecur any place on the 
tree? A. Yes. 

Q. Now, what is the effect on the leaves and the 
fruit? 

A. Direct infection of the leaves may cause small 
spots to appear, and brown circular spots. If the 
branch is killed the leaves of course wither. If the 
branch is infected itself, the leaves may wither and 
die. 

@. And would fruit that was on those branches 
also then wither? A, Wither. 

Q. In other words, it would quit growing? 

A. I didn’t get the last. 

(. In other words, fruit would quit growing and 
stop at whatever state of development it was at the 
time of the attack? A. Yes. 

Mr. Barnard: That is all. 

Mr. Hamilton: I have no further questions. 

(Witness excused.) 

The Court: We will take our afternoon recess, 
and during the recess remember the admonition I 
have given you. 

(Short recess) [65] 

The Court: The jury is present, gentlemen? 

Mr. Barnard: So stipulated, your Honor. 

Mr. Hamilton: So stipulated, your Honor. Call 
Frank Hornkobl. 
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called as a witness by plaintiff, having been first 
duly sworn, was examined and testified as follows: 

The Clerk: State your full name, please. 

The Witness: Frank Hornkohl. 

The Clerk: Have that seat. 

Mr. Hamilton: May the record show, your Honor, 
that this witness is called under, I believe, Section 
43-B, or the equivalent to Section 2055 of the State 
Code, as an employee of Cal-Spray. 

Mr. Barnard: If the Court please, I do not agree 
that he is an employee of Cal-Spray. I will state the 
fact that Mr. Hornkohl was employed by the de- 
fendant to make a certain study of Mr. Grimm’s 
orchard, and he did that on our behalf. 

Mr. Hamilton: Then he was employed by Cal- 
Spray ? 

Mr. Barnard: He was employed as an independ- 
ent contractor for that limited purpose. Now, 
whether that makes him an enzplovee within the 
Code section, I don’t know. 

The Court: Just Iet me find the code section. 
Would counsel approach the bench? 

(The following proceedings were had at [66] 
the bench, outside the hearing of the jury:) 

The Court: Now, 438-B says “A party may eall 
an adverse party or an officer, director, or manag- 
ing agent of a public or private corporation or of 
a partnership or association which is an adverse 
party, and interrogate him by leading questions and 
contradict and impeach him in all respects as if he 
had been called by the adverse party.”’ 
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Mr. Hamilton: Referring to 43(a), that particu- 
lar portion which authorized the use of state pro- 
cedural rules and in any ease the State rule which 
fixes the reception of evidence. 

Mr. Barnard: I believe the State rule, as far 
as 2055 

The Court: I think it is much broader. 


Mr. Hamilton: It has been revised. 

The Court: The only question in my mind, of 
course, is under the statement of Mr. Barnard. I 
think you will have to develop that and then I will 
rule on it. 

Mr. Hamilton: I did not expect Mr. Barnard to 
admit the employment. I think from the testimony 
of the witness I can show he was employed for this 
purpose. 

Mr. Barnard: There is no question about that, 
but as an independent contractor. 

Mr. Hamilton: 2055 as revised, I believe in 
September of this past year, now includes em- 
plovees. 

The Court: Yes, I realize that, but what is in 
my mind [67] now is that after the events have 
taken place a party employs somebody to make an 
investigation of those events, whether that is the 
type of employee the statute contemplates, or 
whether it doesn’t contemplate a person who was 
employed during the period during which these 
events occurred. 

Mr. Hamilton: I think I ean establish that Mr. 
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Hornkohl placed himself still in the employ and 
still in the confidential relationship with Cal-Spray. 

Mr. Barnard: That would not be material. 

Mr. Hamilton: At all times. 

The Court: Was he an employee of Cal-Spray, 
we will say, in March of 1957? 

Mr. Barnard: No. 

Mr. Hamilton: No, he was as I understand it, 
and I have very limited information, employed by 
Cal-Spray to make a survey of the orchard to as- 
certain the extent and nature of the damage, the 
eause of the damage, and advise Cal-Spray con- 
cerning those matters. He is a chemist who, as I 
understand it, analyzed the chemical reactions. 

Mr. Barnard: That was in August of 1957, and 
that has been his only employment. 

Mr. Hamilton: That is directed toward the things 
at issue here, what caused the damage, and the 
nature and extent of it. 

The Court: What is the case on this? [68] 

Mr. Hamilton: I do not have one. 

Mr. Barnard: I didn’t look because I didn’t ex- 
pect Mr. Hamilton to call him. 

Mr. Hamilton: Well, Mr. Hamilton called him 
because Cal-Spray had employed him for that pur- 
pose. 

The Court: I am inclined to feels that a person 
would have to be an employee at the time of the 
happening of the events, and not be a person who 
is employed specifically to investigate and give an 
opinion relating to the effects of the events. That 
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would be the way I would view it as an adverse wit- 
ness. 

Now, if overnight you folks can do further re- 
search on it, I am always happy to change my mind 
if I am wrong. 

Mr. Hamilton: I am in the peculiar position of 
knowing absolutely nothing of what Mr. Hornkohl’s 
testimony would be, and on the basis of the admoni- 
tion in 43(a) for a broad or hberal interpretation, 
and the fact that he was an emplovee, I felt it 
proper to call him as an adverse witness. 

Mr. Barnard: I think Mr. Hamilton 1s misin- 
terpreting the word emplovee. He has been an in- 
dependent contractor emploved to do a job. 

The Court: Well, I am inclined to feel, Mr. 
Hamilton, presently that I would not permit you to 
eross examine him under the statement made. If you 
want to examine him on the foundation now, I will 
rule formally a little later as to [69] whether I will 
or will not permit it. 

Mr. Hamilton: Let me go into the foundation 
then. 

Mr. Barnard: Yes. 

The Court: All ght. 

(The following proceedings were had in the 
hearing of the jury:) 
Direct Examination 

Q. (By Mr. Hamilton): Mr. Hornkohl, where do 
vou reside? 

A. I reside at 245 El Cerrito Drive, Bakersfield, 
California. 
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@. What is your business or occupation, sir? 

A. Tama graduate consulting chemical engineer, 
and I own and operate the Hornkohl Laboratories 
in Bakersfield. 

Q@. Mr. Hornkohl, were you sometime during 
1957 employed by California Spray-Chemieal Cor- 
poration to do certain work for them? 

A. Yes, I was. 

Q. What were you employed to do? 

The Court: May we find out first, Mv. Hamilton, 
when? 

Q. (By Mr. Hamilton): When were you em- 
ployed by Cal-Spray ? 

A. On or about August 6, 1957. 

@. And what were you employed to do? 

A. To make an examination of Mr. Grimm’s 
ranch and to determine the extent of damage to his 
fruit trees. [70] 

@. Were you in any way employed to ascertain 
the nature or cause of the damage? 

A. Yes, if possible. 

Q. You, sir, went to Charles Grimm’s ranch and 
in conversation with him informed him of this em- 
ployment, is that correct? 

A. That is correct. 

Q. And you sought his permission to go into 
his orchard and do whatever you felt was necessary ? 

A. That is correct. 

Q. And that permission was given to you by 
him? A. Yes. 

Q. In the recent past, Mr. Hornkohl, and by that 
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I mean within the last day or so, did I come to 
your laboratory to talk to you about the work you 
had done for Cal-Spray ? A. Yes. 

Q. And is it not correct, sir, that you refused 
to give me any information as to what you did, or 
the results of your study? 

A. That is correct. 

Q. And the reasons that you gave were that you 
were employed by Cal-Spray, is that correct? 

A. That is correct. 


@. And vou owed a confidential relationship to 
Cal-Spray that would prevent you from disclosing 
the material which you [71] had gathered ? 

A. That is correct. That is my policy in all my 
work. 

Q. At the time, sir, of your employment by Cal- 
Spray were vou informed that your examination 
and the results thereof would like be used in a legal 
action ? 

A. I don’t recall, no—I don’t recall at that time 
that was—ves, I believe it was, there was a possi- 
bility of a legal action. 

Q. In vonur own mind at the present time, do 
you regard vourself as still employed by Cal-Spray 
for that purpose? 

A. As far as this report is concerned, that is 
their property, ves, sir. 

Mr. Hamilton: I again ask leave of the Court to 
examine this witness as an adverse witness. 

The Court: May I ask you, Mr. Hornkohl, I un- 
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derstand your business is operating and maintain- 
ing this laboratory ? 

The Witness: Yes, six. 

The Court: And are your services available to 
anybody who may seek your aid? 

The Witness: That is right. 


The Court: And is the work done by you based 
upon your own judgment and discretion, or does 
somebody tell you the details of what you have to 
do? 

The Witness: Well, ordinarily they tell me what 
they want me to find out, and they leave it up to 
me to go ahead and [72] follow my own methods. 

The Court: I think, Mr. Hamilton, that under 
the law I will have to rule that you cannot call this 
witness as an adverse witness. 

Mr. Hamilton: May I have a reservation, sir, in 
this respect: if T may ascertain from cases overmeght 
that it is proper, may I have leave of the Court 
to recall this witness? 

The Court: Oh, yes. IT will make my ruling sub- 
ject to review if vou care to have me review it, and 
if you find some cases T am always willing and ready 
to change my mind if I am wrong. 

Mr. Hamilton: Thank you. 

The Court: I want to say this, that the Court 
is not ruling, of course, that you can’t call this 
Witness as your own witness. The only thing I am 
ruling is that at the present stage [ rule you ean- 
not call him as an adverse witness. 
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My. Barnard: If the Court please, may I state 
also, we are not too far from the evening adjourn- 
ment, and as far as Cal-Spray is concerned, we have 
no objection to Mr. Hamilton discussing this mat- 
ter with Mr. Hornkohl this evening. I appreciate 
Mr. Hornkohl’s feeling the other day when you 
ealled on him. We don’t object, it is simply that 
we don’t feel under the law he is an adverse wit- 
ness. But if overnight you want to talk to Mr. Horn- 
kohl, you have our permission. 

Mr. Hamilton: From your statement, counsel, 
Mr. Hornkohl [73] may feel relieved of any con- 
fidential relationship presently existing between 
himself and Cal-Spray? 

Mr. Barnard: Yes. 

Mr. Hamilton: Thank you very kindly. 

Q. Mr. Hornkohl, I understand that you are 
under a subpoena to appear in a legal action in 
Kern County tomorrow, is that correct ? 

BR, “line 1S Comeeer. 


Q. I also understand that it would be possible 
for you to return here on Thursday, is that correct? 

A. That is correct. 

The Court: Well, I am hoping, gentlemen, if we 
move along that we may not be involved in this 
trial on Thursday. 

Mr. Barnard: If the Court please, I hate to be 
discouraging, but I don’t think that is possible. 

The Court: Well, one never knows if we move 
along. 
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T will say this to you, Mr. Hornkohl, that you are 
here in my court, and you are subject to the orders 
of this Court, and I will expect you to be here 
tomorrow unless between now and then you are re- 
heved, and it makes it bad on a witness to be caught 
between cross fires of two courts. 

The Witness: I was already subpoenaed in the 
other case prior to this. 

The Court: Well, I must rule you are subject 
to the orders of this Court. [74] 

The Witness: Oh, I see. I didn’t know. 

The Court: And so vou remain in attendance 
unless we make some other arrangements about it. 

The Witness: All right, sir. 

The Court: Do vou eare to examine him fur- 
ther now? 

Mr. Hamilton: Not at the present time, your 
Honor. 

The Court: You may step down. 

(Witness excused) 
Mr. Hamilton: I will call Dr. C. O. Hesse. 


Cc. 0. HESSE 
ealled as a witness by plaintiff, having been first 
duly sworn, was examined and testified as follows: 
The Clerk: State your full name, please. 
The Witness: C. O. Hesse. 
The Clerk: Have that seat. 


Direct Examination 
Q. (By Mr. Hamilton): You are C. O. Hesse, 
are you? A. Yes. 
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Q. Is that the correct pronunciation of your 
name, Hesse? A. Hesse. 

Q. Your business or occupation, sir. 

A. Professor of pathology and pomology, experi- 
ment station, Unversity of California at Davis. 

Mr. Barnard: What was that, pathology? [75] 

The Witness: Pomology. 

Q. (By Mr. Hamilton): Where did you take 
your initial schooling, sir? 

A. University of Hawaii, Pasadena Junior Col- 
lege, University of California at Davis, and gradu- 
ate work at University of Maryland, College Park, 
Maryland. 

Q. What degrees have you obtained, sir? 

A. <A BS. degree, and Doctor of Philosophy. 

@. Any other degrees? A. No, sir. 

Q@. How long have you been a professor of 
pomology at the Agricultural College at Davis? 

A. Ten and a half years. 

Q. What did you do prior to that time? 

A. I was employed by the U.S. Department of 
Agriculture. 

In what capacity? 

As a geneticist. 

That is a plant breeder, is that correct? 
Yes, in plant breeding, tree fruit breeding. 
Your specialty inthe department of pomology 
has e do with tree fruit? 

A. Yes, sir, tree fruit breeding specifically. 

Q. You, sir, visited the Charles Grimm Merrill 
Gem peach orchard in April of 1957, did you not? 


i O>OPO 
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A. Idid. [76] 
Q. And you were in the company of one Al 


Rizzi? A. That’s right. 

Q. And Dr. Richard Harris? Is that correct? 

A. Yes. 

@. And also of Kenneth W. Hench? 

A. Yes. 

Q. That was, I believe, April 25th. 

A. I do not recall the exact date, but it was in 
April. 

Q. Whois Dr. Richard Harris? 

A. Dr. Richard Harris was at the time assistant 


pomologist in the department of pomology at Davis, 
and has presently been transferred to another de- 
partment of the University. 

Q. Who is Al Rizzi? 

A. Al Rizzi is extension specialist in pomology 
stationed at Davis. 

Q. What were the cireumstances under which 
you visited the Grimm ranch? In other words, what 
eaused the three of you to make the trip to the 
Grimm ranch? 

A. Dr. Harris and Mr. Rizzi told me they were 
visiting Kern and Fresno Counties to see extensive 
damage in orchards and asked me if I wanted to 
accompany them, and I did. 

Q. The three of you were taken to the Grimm 
ranch by Kenneth Hench, is that correct? 

A. That is correct. [77] 

Q. And you made an examination of the Grimm 
Merrill Gem peach orchard, is that correct? 
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A. Yes. 

Q. Just explain briefiy, sir, what you did by 
way of examination of that orchard. 

A. We walked over probably between one-third 
and one-half of the orchard nearest to the buildings 
on the Grimm ranch, looking particularly for a pat- 
tern in the injury which was obvious, extended 
elear through the orchard. We peeled back and eut 
into the bark on the limbs as high as we could reach, 
even climbing the trees. We did not do extensive 
digging around the roots because we had been in- 
formed by Mr. Hench that he had dug extensively 
and found no root injury. Essentially that is the 
type of observation we made. 

Q. First, sir, as to the overall appearance of the 
orchard, just visually, standing off looking at the 
orchard, did you notice anything abnormal or un- 
usual ? 

A. Yes, many of the limbs were in a state of 
collapse, some foliage had emerged that at the time 
we visited was still green, but was completely col- 
lapsed and drving. The normal parts of the trees 
were well leafed out, and the contrast was very 
striking. There was no difficulty in seeing the dam- 
age. 

Q. On vour examination of the limbs, branches, 
the area above the surface of the ground, as I be- 
heve you [78] expressed it, vou took a knife and 
peeled the bark back, did you see anything abnor- 
mal or unusual? 

A. Yes, the wood from two years old down to 
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the croteh of the tree particularly, there were 
brown areas in the cambium, in the bark, in the 
eambium and in the new wood, or last year’s wood 
as the case might be, it was probably last year’s 
wood but still living wood, which in most parts 
eentered under the lenticel opening in the bark. And 
this was quite common, and some were severely 
damaged branches, or on the most severely dam- 
aged sides of the branches, there might be actual 
streaks of injured cambium and sapwood tissues. 

Q. Would you, sir, explain to the jury what you 
mean by lenticel openings? 

A. Well, lenticular. openings are natural open- 
ings in the hark of many trees, especially those in 
which the peach is classified; they are actual open- 
ings in the under-side of the lenticel, which is a 
spongy, very loose mass of cells, and it affords a 
readv entry for gases, liquids, anything applied to 
the surface, there is no barrier there. It is an actual 
opening into the living bark area, where vou come 
to hving cells. 

Q. Do those lenticel openings, or lenticular open- 
ings continue to exist throughout the life of the 
tree? 

A. They will exist until the bark becomes rather 
old and [79] quite thick, in which case the cambium 
underneath may cut them off and more or less dis- 
continue them, but certainly in a peach tree for 
the first ten years they are quite noticeable on the 
branches. 
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Q. Do the lenticular openings get larger as the 
tree grows older, or that particular opening grows 
older? 

A. As long as they exist they tend to elongate 
to some extent, especially in the first two or three 
years of their existence as the branch increases in 
diameter. 

Q. Did you in your examination of the orchard 
notice any preponderance of injury to any particu- 
lar side or area of the trees? 

A. We looked at the orchards from that stand- 
point, perhaps in an overall survey we thought per- 
haps more limbs on the south side were killed, but 
it was not such a definite pattern we could con- 
elude at that time that one side of the trees was 
more badly damaged than the other in all instances. 

@. In your capacity as a professor of pomology, 
you are familiar, are vou not, sir, with the various 
infectious or pathogenic diseases of peach trees? 

A. In a superficial manner, not in the manner 
of a plant pathologist. 

@. Did you, sir, notice anv evidence or symp- 
toms that were characteristic of any disease of peach 
trees, pathogenic disease of peach trees, in the 
Grimm orchard? [80] A. No. 

Q. You are familiar, are you not, sir, with the 
eharacteristics and symptoms of bacterial canker? 

A. Yes, sir. 

Q. You are familiar with the symptoms and 
characteristics of the bacterial disease called sour 
sap? 
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A. That is a multiplicity of diseases, not a single 
one. Several things may cause sour sap. 

Q. But you are familiar with it? 

A. At least with the more common causes of 
so-called sour sap. 


Q. Did the symptoms that you saw in the Grimm 
orchard correspond to those characteristics of any 
disease which you knew about from your reading, 
your experience, or your learning? 

A. If it had been an isolated hmb, [ think one 
would have been suspicious, but with the preponder- 
ance of numbers that immediately was placed in 
our minds practically eliminated the disease factor, 
plus Mr. Hench’s statement there was nothing 
wrong with the roots because he had dug around 
them previous to our visit. 

Q. You met Mr. Grimm when you got to his 
ranch on that particular day? A. Yes, sir. 

@. Did vou discuss with Mr. Grimm his spray 
program? [81] 

A. He told us what had heen apphed and ap- 
proximately when. IT have no accurate recollection 
of the actual program, except an oil had been used 
and there were other amendments with it, or other 
spray materials. 

Q. Do you recall the amount of oil that Mr. 
Grimm indicated he used? 

A. My recollection is four per cent. 

Q. Do you reeall the type of oil that he stated 
he used? 
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A. I believe at the time he called it a medium 
oil. 

Q. I beheve the principal abnormality that you 
discovered in peeling the bark you deseribed as a 
browning of the cambium layer immediately below 
the lenticular opening, is that correct ? Ax Yes: 

Q@. Would that browning completely girdle the 
limb, or would it girdle some limbs but not others, 
or would it be less girdling in all cases? 

A. Most of the limbs were not completely girdled 
by contiguous or overlapping brown areas. However, 
they were very numerous and J think it was our 
feeling at the time that actual damage extended be- 
yond the—possibly beyond the actual area of brown- 
ing. The brown cells were undoubtedly dead cells; 
others nearby may have been injured and not brown. 
But certainly there were enough in total extending 
up and down the limb as well as around it so [82] 
that 1t would be a very abnormal condition, and in 
my estimation certainly could have caused severe 
damage or death to the limbs. 

Q. Sir, is the browning or burning, or necrosis 
of the eambium laver under the lenticular open- 
ings confined almost entirely to older wood, wood 
one year old and older—pardon me, two years old 
and older, with slight, if any, indication of damage 
on wood one vear old or less, a characteristic of oil 
injury? A. I don’t know. 

Q. Did vou, sir, form an opinion from your ex- 
amination of the Grimm orchard, and your knowl- 
edge of the use of the oil as a part of the spray 
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program, as to the cause of the condition of the 
orchard ? A. Yes. 


@. And what was that opinion? 


A. They said it was not only based on Mr. 
Grimm’s orchard, but on other orchards observed, 
we felt it was due to the use of oil under the con- 
ditions which prevailed in 1957. 

Q. I want you, sir, to accept this as a fact. I am 
going to ask vou a hypothetical question. But ac- 
cept it as a fact that the pattern of complete de- 
struction, death of the primary limbs in the Grimm 
Merrill Gem peach orchard, the same orchard that 
vou investigated, later developed to be predomin- 
antly on the southerly or southwesterly exposure of 
the tree. Just assume that to be a fact, and [83] 
putting that together with your observing of the 
browning or necrosis of the cambium Javer, as you 
have described it, would that ultimate result of the 
preponderance of injury on the southerly side be 
a characteristic of oil injury? 

A. Well, I don’t know quite how to answer. You 
ask me to accept the fact the damage was on the 
southwest. 

Q. Yes. 

A. Whether that is a characteristic of oil injury, 
I truly cannot say. 

Q. Sir, from your experience, from your read- 
ing, from your learning, does the temperature have 
any effect on the possibility of injury to stone fruit 
trees by oil? 
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A. Well, it has been definitely shown very low 
temperatures have an effect, and the indications are 
that extremely abnormal high temperatures can also 
increase injury. 

@. In other words, abnormally high tempera- 
tures would increase the possibility of injury, is 
that a correct statement? 7 SUES. 

Q. By abnormally high temperatures, what do 
you mean, sir? 

A. Well, most of the work has been reported, 
of course, as foliage sprays rather than dormant 
sprays, early season sprays, so that the abnormally 
high temperatures are probably 85 and higher. I 
have no direct experience in the intermediate tem- 
perature zones. [84] 

@. Would that abnormally high temperature re- 
late itself to the particular season of the year, or 
the particular status of the tree, or would there be 
any inter-relation between that ligh temperature 
and the season? The point I am trying to make, sir, 
is that for the month of March an abnormally high 
temperature might be 70 degrees, whereas for the 
month of July an abnormally high temperature 
nught be 110 degrees. 

A. Unfortunately, sir, there is very little infor- 
mation on that for the very simple reason it is a 
very peculiar time to apply oil spray, the normal 
spray schedule does not eall for it. 

@. In other words, a spray schedule using oil in 
the pink bud stage is abnormal, is that what you 
are saying ? | 
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A. I would certainly think so for peaches. 
Mr. Hamilton: You may cross examine. 


Cross Examimation 

Q. (By Mr. Barnard): Dr. Hesse, you stated 
that you came to Kern and Fresno Counties in 
Apvil of 1957, accompanying Mr. Rizzi,—Dr. Rizzi 
and Dr. Harris? A. Yes. 

Q. For the purpose of seeing extensive damage 
in orchards, is that true? A. Yes, sir. 

Q. Did you then visit other orchards, other than 
Mr. [85] Grimm’s? A. Yes. 

Q. And what orchards did you visit? 

A. I can’t call them by name, except one be- 
longed to Mr. Estes, I believe the name is, near 
Fresno, east of Fresno, and another one, orchard 
North of Reedley, the owner’s name I do not reeall. 
T never met him before. 

Q. All right, then, in other words, during this 
particular trip you visited three orchards ? 

A. Yes, siz, and drove by others. 

Q. And was the same condition prevalent in all 
three orchards that you examined ? 

A. Hssentially, yes, due to age of trees, some- 
times the injury looked a litle different, more severe 
or less severe, but it was essentially the same. 

Q. In other words, what I meant is vou were 
examining orchards which were substantially in the 
same condition? You weren’t looking at orchards 
suffering a different disease or different injury alto- 
cether? 
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A. We did not make extensive and exclusive 
surveys of these other orchards; we saw the type of 
injury and saw it repeated and therefore did not 
feel it necessary. 

Q@. And did you visit any orchards in Merced 
County ? A. No. 

Q. Or in Stanislaus County? [86] 

A. No. 

@. Have you ever in the past made examination 
of orchards, peach orchards, in Mereed or Stanis- 
laus Counties? A. Yes. 

Q. That is orchards suffering from a disease? 

A. No, not under the situation where we made 
this examination. 

Q@. Are you familiar with the fact that some two 
or three years ago there was an epidemic of a dis- 
ease called bacterial canker mn Merced and Stanis- 


laus Counties? A. Yes. 
Q. And did you go down and examine any of 
those trees ? A. No. 


Q. Have you examined any orchard any place 
that was, In your opinion, suffering from bacterial 
eanker? 

Several years ago, one near Escalon. 

Near Escalon? A. Yes. 

What type of an orchard? 

Cling peaeh orchard. 

Will you tell us the symptoms that you ob- 
served in that orchard ? 

A. Branches died. There were —this has heen 
several years, and I did not make an exhaustive 
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survey in that case, but branches died, usually the 
young growth was blasted, that [87] is brown. Of 
course, they would hardly start emerging before 
this condition arose and generally it affected more 
of the tree on this particular orchard; in other 
words, the whole tree would generally die out. 
These were all young trees, because the orchard 
never became well established. 

Q. In other words, the orchard that you did see 
consisted at that time of young trees? 

A. Yes. 

@. Have vou examined an orchard with trees 
approximately four years old that were suffering 
from bacterial canker? 

A. I have seen individual trees; never orchards 
of trees. 

@. And did vou find in those individual trees 
substantially the same condition that vou have just 
deseribed in the orchard at Escalon? 

A, Well, I would say because of difference in 
conditions it would be hard to compare. They were 
not the same year. I couldn’t say whether they were 
exactly the same conditions as the orchard at Esea- 
homeer! 10k, 

Q. Now, referring to these other two orchards 
that you examined last spring, do von know what 
had been done to those orchards in the way of 
treatment earlier? 

A. We know that both orchards we specifically 
observed had received oil spray. 

Q@. Do you know what kind of oil spray? 
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A. No. [88] 

Q. I don’t mean manufacturer, I mean in other 
words 


A. No, I don’t know what proprietary brand 
was used, or what weight. 

Q. Have you ever seen a condition of this type 
in an orchard which had not received an oil spray? 

i INGE 


Q. Would the fact that adjoining the Grimm or- 
chard—withdraw that. Doctor, will you tell me why 
two adjoining orchards, adjoining the Grimm or- 
ehard, having received the same spray treatment, 
would show none of the symptoms which you saw 
and which you have described ? 

A. Well, I would have no idea. Actually oi in- 
jury is very sporadic and peculiar in its occurrence, 
and without knowing a good deal more about it I 
couldn’t express an opinion. 

Q. That is true also, is it not, of the bacterial 
diseases? 

A. Generally they can be cultured out, at least 
at the time we examined them, and Dr. Wilson tes- 
tified he found no evidence of an organism. If he 
had said he found an organism I could very well 
change my mind, but he found none. 

@. But you recall, Doctor, don’t you, that Dr. 
Wiuson didn’t know how long the limbs had been 
dead that he examined ? 

A. In view of the other testimony, and knowing 
something of his work, I assume it got to him in 
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reasonably good [89] condition or he would not 
have made the examination. 

Q. Doctor, you found brown areas in the cam- 
bium area of the limbs? A. Yes. 

Q. And that is entirely consistent with a disease 
known as bacterial canker, is it not? 

A. I ean’t say yes or no to that. I doubt that 
the occurrence of the brown area directly under the 
lenticel would be completely in accord with bac- 
terial canker. 

@. Now, you just heard Dr. Wilson testify that 
the bacteria gets into the tree and affects it where- 
ever there is an opening and wherever it can get in, 
didn’t you? A. That is right. 

Q. And the lenticel opening that you are talking 
about is an opening through the bark of the tree? 

A. Yes, but, but I stated he found no organism. 

Q. It is a fact, then, that that is a method by 
which the bacteria of these various diseases can get 


into the tree and affeet it? A. Yes. 
@. The same as the way you say a spray could 
Semil Or Angi. iseinat tiene? A. Wes: 


Q. Now, had you found around those brown 
openings, these brown areas of the lenticel a sour 
odor, smell, would [90] that have indicated any- 
thing to you? 

A. Not at that time. The limbs had been dam- 
aged for some time, by that I mean certainly a week 
or ten days before we got there, and had been sit- 
ting there in the warm weather so at the time we 
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inspected them I don’t think we would have put a 
great deal of reliance upon any odor. 

Q. In other words, what you mean then is that 
the absence of the odor didn’t mean too much to 
you, did it? 

A. I don’t recall they had any particular pecu- 
har odor, but I do mean if there had been an odor 
I would not have put much reliance on it as a diag- 
nostic characteristic after that much time. 

Q. Had you known or had you examined the 
trees immediately after they became sick and found 
a sour odor in the discolored cambium layer, would 
that have meant anything to you? 

A. Well, IT am much in the position of Dr. 
Hench. I would have taken samples and sent them 
to a qualified pathologist. 

Q. In other words, do I understand you to say 
that you do not consider yourself qualified to ex- 
press an opinion as to whether those trees were dis- 
eased or not? Aye hat ise 

Q. Now, in the reading that you have done about 
this disease known as hacterial canker, it is true, is 
it not, [91] that it is frequently more widespread 
on the south side or the sunny side of the tree? 

A. Dr. Wilson so testified, and I would certainly 
support his views, or accept them. 

@. All right. Then you testified to that tempera- 
tures—extremely high temperatures would affect a 
foliage spray, and vou expressed the line as being— 
I don’t mean to misinterpret you—as being roughly 
85 degrees. Do I understand by that you do not be- 
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lieve that heat would be a factor at a temperature 
below 85? 

A. You understand the work I refer to is more 
in the nature of foliage spray. These definitely were 
not, and of course you would have to consider the 
heat at the point of application, or at the point 
where the injury occurs. That may not be the same 
as the ambient temperature outside. 

Q. What you are referring to then is your expe- 
rience with oils that are used as foliage spray? 

A. Yes. 

Q. To be sprayed directly on the foliage? 

A. On leaves. 

Q. On bushes, trees and plants? Ay ee: 

Q. And you consider that with a temperature 
higher than 85 that should not be done? 

A. I think it would be getting into the zone of 
danger. [92] None of these things are as sharp as 
one or two degrees; other factors affect as well. 

Q. And would it be vour opinion it would be 
safe at a temperature of around 70 degrees? 

A. Normally one would consider that safe. 

My. Barnard: I have no further questions. 


Redirect Examination 
Q. (By Mr. Hamilton): Dr. Hesse, as a plant 
breeder, will certain varieties of the same kind of 
fruit—now I am referring specifically to peaches— 
will certain varieties be more susceptible to a par- 
ticular type of injury than other varieties? 
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A. That is generally true no matter what the 
factor may be. 

Q@. Then I take it you would say that certain 
varictics of peach trees would be more susceptible 
to oil injury than other varicties? 

A. I would expect that, yes. 

Q. Let’s back it down a httle further, sir. Would 
individual trees of the same variety show more re- 
sistance to oil injury than other trees of the same 
variety ? 

A. Not in the same sense as the first question 
was posed. I think the second question would relate 
to the vigor and health and general—well, the best 
expression is general vigor of the tree. [93] 

@. Then given a difference in health and vigor, 
one would find a difference in resistance between 
trees of the same variety? 

A. That would be possible, ves. 

Q. J recognize that it would probably be unusual 
if you could answer this particular question, but do 
you have any information concerning whether or 
not the Merrill Gem peach tree might or might not 
be more susceptible to oil injury than some other 
varieties of peaches? 

A. No, I would have no such information. 

@. You have no information on that? 

A. No. 

Mr. Hamilton: J have no further questions. 

The Court: Will Dr. Hesse be needed further? 

Mr. Barnard: I would like to ask just two ques- 
tions. 
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Recross Examination 

Ga cay Niwibammard): Dre flessdy it is trie 
also, is it not, that between various varieties of 
peach trees there is a greater or a lesser suscepti- 
bility to disease ? A. Yes. 

@. And the same thing would apply in an or- 
chard of the same variety, that a stronger tree will 
resist disease more than a weaker tree in the same 
orchard ? 

A. Sometimes vice versa, but there are differ- 
ences due [94] to vigor. 

Q. In other words, there are differences between 
trees of the same variety. J had it backwards, is 
that correct ? 

A. Well, there are conditions where the vigorous 
tree may prove more susceptible than a less vigor- 
ous one, and with other conditions the reverse may 
take effect. 

Mr. Barnard: That is all. 

The Court: Dr. Hesse, then, as far as the Court 
is concerned you are excused from further attend- 
ance. 

The Witness: Thank you. 

(Witness excused.) 

The Court: Next witness. 

Mr. Hamilton: We have the deposition which we 
might read into the record, your Honor. May we 
read it at this time? 

The Court: You prefer to do that than to put on 
a live witness at the present time? 

Mr. Hamilton: I would, yes, your Honor. I think 
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in the progression this is the one that should go 
next into the record. 

The Court: All right. 

Mr. Hamilton: I believe the original of the dep- 
osition is on file with the Court, the deposition of 
Everill Kirk Harper. 

The Court: Mr. Barnard, will you assist Mr. 
Hamilton ? 

A. deposition is the testimony of a witness, ladies 
and [95] gentlemen, taken out of the presence of 
the Court. The witness is put under oath, and the 
lawyers appear, and examine the witness as though 
he were in court, and that has been done in connec- 
tion with this witness. One of the attorneys will 
read the questions that were propounded to that 
witness at the taking of the deposition, and the 
other lawyer will read the answers. All right. 

Mar. Hamilten: Counsel, passing over the pre- 
liminary, the stipulations at the opening, may we 
commence with the direct examination on page 3, 
at line 3: 

‘“@. Would you state your name, please? 

‘‘A. My name is Everill Kirk Harper.” 


(The deposition was read into the record, 
Mr. Hamilton reading the questions, and Mr. 
Barnard the answers, of the direct examina- 
tion.) 


The Court: I think, Mr. Hanmulton, we will have 
to conclude the reading of this in the morning. We 
will take our night recess at this time and we will 
reconvene court at 9:30 in the morning. 
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(Admonition to jury, and recess until 9:30 
am., on April 9, 1958.) [96] 


Wednesday, April 9, 1958, 9:30 a.m. 

The Court: Do counsel note the presence of the 
jury ? 

Mr. Hamilton: So stipulated, your Honor. 

Mr. Barnard: So stipulated, your Honor. 

The Court: Do you wish to continue the reading 
of the deposition ? 

Mr. Barnard: Yes. If the Court please, we had 
completed the direct examination of Mr. Harper, so 
Mr. Hamilton and I will trade places for the cross 
examination, 

The Court: Very well. 

Mr. Barnard: Perhaps I should state for the 
record I am continuing reading the deposition of 
Everill Kirk Harper, the cross examination. 


(The reading of the deposition was contin- 
ued, with Mr. Barnard reading the questions, 
and Mr. Hamilton the answers, of the cross 
examination. ) 


Mr. Hamilton: There is redirect examination. 
We might just as well continue as we are, counsel. 

Mr. Barnard: For the purpose of the record, I 
will state this is redirect examination. 


(The balance of the deposition was read.) 


Mr. Hamilton: I will call C. G. Weigle. 
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C. G. WEIGLE 
ealled as a witness by plaintiff, having been first 
duly sworn, was examined and testified as follows: 
The Clerk: State your full name, please. 
The Witness: C. G. Weigle. 
The Clerk: Have that seat. 


Direct Examination 

Q. (By Mr. Hamilton): You are Dr. C. G. 
Weigle? AL What is my name, yess 

Q. Where do you reside, Dr. Weigle? 

A. At 3429 Humboldt Way, Sacramento. 

Q. And what is your business or occupation, sir? 

A. I am an associate plant pathologist with the 
Bureau of Plant Pathology, State Department of 
Agriculture. 

Q. The Farm Commissioners offices are a part 
of the State Department of Agriculture setup, are 
they not? 

A. No, sir, they are independent departments of 
agriculture in each county, but they are coordi- 
nated and the work is cooperative with the State 
Department of Agriculture. The State Department 
of Agriculture acts in an advisory capacity to the 
county agricultural commissioners offices. 

Q. Then such a person in the position of Kirk 
Harper, [100] whose deposition was just read, a 
deputy agricultural commissioner, would go to the 
State Department of Agriculture for further ad- 
vice, is that correct? 

A. That is correct, sir. 

Q. How long have you been an associate plant 
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pathologist with the State Department of Agricul- 
ture ? 

A. Since June of 1948, in my present capacity. 

Q. Approximately ten years? A. Yes. 

Q. And prior to that what did you do, Dr. 
Weigle? 

A. Prior to that I had—prior to military serv- 
ice which began in 1942, I spent ten vears, five 
years of which were as a graduate student at the 
University of California, two vears in the depart- 
ment of entomology, two years in the department of 
plant pathology, and during those ten years I also 
spent between three and four vears with the United 
States Department of Agriculture, working in the 
field on surveys for peach diseases in California. 

Q. You spent a period of four years with the 
United States Department of Agriculture 

AY GS: 


Q. 


California, is that correct? 


specializing in diseases of peaches in 


A. The time more accurately is three and a half 
years, and the work was entirely on peach orchard 
inspection. [101] 

Q. Dr. Weigle, where did you take your initial 
college work? 

A. My undergraduate work was in bacteriology 
at Stanford University. 

Q. And then from there you went to the Univer- 
sity of California? Oe llateic correc, ves: 

Q. And I believe you said you spent two years 
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in entomology as a graduate student, and three 
years in pathology ? 

A. That is right, with the Department of Agri- 
culture work interspersed between the two of those 
sessions. 

Q. And there was a period of time when you 
were in the service? A. That is right. 

Q. Dr. Weigle, in the spring of 1957 did you 
have an occasion to visit the Charles Grimm peach 
orchard south of Bakersfield ? A. Yes, I did. 

Q. Do you recall the date? 

12, espe MSs UGE 

Q. What happened that caused vou to go to the 
Grimm ranch on that date? 

A. I might enlarge a little bit here because of 
the reason—to explain my reason for having re- 
eeived material. My work is the operation of a diag- 
nostic laboratory for [102] plant pathology. We re- 
ceive specimens from various areas in the State, and 
most of them come through the county agricultural 
commissioners offices. The specimens are sent to us 
for determination as to the cause of disease or 
injury that thev find. On April 11th we received a 
specimen of peach twigs and sections of small 
sranches from the Agricultural Commissioner, Mr. 
Morley. At that time we did not know the property 
from which these twigs had originated, but Mr. 
Morley’s request was for us to determine whether 
there was verticular disease or oil spray mjury 
present. We examined the material for 

Mr. Barnard: If the Court please, I am going to 


Californa Spray-Chemical Corporation 1538 


(Testimony of C. G. Weigle.) 
object to the doctor testifying to results of his ex- 
amination until the properties have been identified. 

Mr. Hamilton: J think the objection is well 
taken. 

The Court: All mght, I—— 

The Witness: Its condition: 


The Court: I will sustain the objection on the 
eround no proper foundation has been laid. 

@. (By Mr. Hamilton): Dr. Weigle, don’t give 
us the results of your examination of the material 
that. you received. We have it in the record that you 
did receive certain material from My. Morley, with 
a request that you make an examination of it. 

A. That is right, yes. [103] 

Q. Following that examination what did you do? 

A. Following that examination, either the fol- 
lowing day or the second day, we received a phone 
eall from Mr. Grimm, who explained that 

Mr. Barnard: Jf the Court please, I will have to 
object to the telephone conversation. 

The Court: JI think that is as far as the witness 
can go. 

Q. (By Mr. Hamilton): Don’t give the conver- 
sation, Dr. Weigle. What happened as a result of 
that telephone cal]? 

A. The result of the telephone call was that I on 
the 15th of April flew to Bakersfield, where I was 
met by Mi. Stockton; I believe he is the assistant 
agricultural commissioner of Kern County, who 
took me to Mr. Grimm’s property. 
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@. You have mentioned a Mr. Morley. Who was 
Mr. Morley? 

A, Agricultural Commissioner of the County. 

Q. Of Kern County? A. Yes. 

@. Now, we have vou at the Grimm ranch on 
April 15th, in the company of Mx. Stockton. What 
did you do there? 

A. I met Mz, Grimm and Mr. Grimm’s man, I 
believe named My. Davidson, and we proceeded into 
the block ef peach trees which showed apparent in- 
jury or abnormal condition. We walked through 
most of the block, to obtain an overall picture of 
the condition of the trees, and then I started [104] 
to examine them in the fashion that has been de- 
seribed before, which is customary, of cutting into 
the wood, peeling the bark back, and with the aid of 
a shovel we removed soil from the crown and upper 
roots of one of the trees. We actually cut into 
eight or ten of the trees as far as the upper por- 
tions were concerned; we cut into the trunks rather 
deeply with an axe on two of the trees. My efforts 
were attempting to determine the extent of the in- 
ternal symptoms and the disposition on the trees. 

Q. And what abnormality did vou find in your 
examination ? 

A. I found a dying bark of the twigs of the 
tree, the scorching of the leaves, the killing of the 
bark, and cambium, with the discoloration that has 
been described. I found that there was no evidence 
of abnormality in the larger roots or in the crown 
or in the trunks probably half way between the 
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ground level and where the scaffold branches come 
out. I found that many of the large scaffolds and 
the larger branches were entirely girdled, causing 
the remaining leaves on the tips to die back and 
wilt. I was impressed with the confinement to a 
very large degree, almost entirely, to the southern 
half of the trees. 

Q. You stated, Dr. Weigle, that occasionally, or 
on several occasions you found, I believe you said, 
primary scaffolds that were completely girdled. 
Completely girdled with what? [105] 

A. With the killing of the bark and the cam- 
biuun. 


Q. You identified that killing with the browning 
or discoloration, brownish discoloration of the cam- 
bium, is that correct? 

A. That is correct. Usually killed wood turns 
brown rather quickly. 

Q. At the time that you were there, Dr. Weigle, 
did Mr. Grimm inform you of his spray program? 

A. Yes, he did. 

Q. Do you recall what he told you he had used? 

A. AsTI reeall, it was Ortho-K medinm flowable 
oil, four per cent, four per cent lead arsenate, and 
two per cent Mitox. 

Q@. Now, I take it, to explain that more fully, a 
four per cent oil means four gallons of oil to 100 
gallons of water, is that correct? 

A. That is my opinion. 

Q. And four per cent lead arsenate means four 
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pounds of basic lead arsenate per 100 gallons of 
water ¢ 

A. In the same 100 gallons of water. 

Q. And two per cent Mitox means two pounds 
of Mitox to 100 gallons of water, all in the same 
mixture, oil, lead arsenate and Mitox in the same 
100 gallons of water? 

A. I believe that is correct. 

Q. At the time that you were there on April 
15th, Dr. [106] Weigle, did you gather any material 
for the purpose of further analysis? 

A. I did, ves. 

@. And how did you select the material that you 
gathered ? 

A. I selected material, as is our custom when 
we are trying to isolate an organism, from not the 
entire dead portion, but made an effort to select 
portions of wood containing the margin between 
the dead or dving portions and the live portions. 
I selected several sections of branches up to two 
inches in diameter, and a larger number of smaller 
pieces, smaller diameter wood perhaps from a quar- 
ter to one inch in diameter. 

Q. What did you do with this material ? 

A. Placed them in a plastic bag, took them back 
to the airport with me when J returned to Sac- 
ramento. 

@. You took them to Sacramento with you? 

ve ece, 

@. Did you perform any cultures or laboratory 
work with this material? 
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A. We examined them grossly first, and then 
made laboratory cultures to determine whether or 
not we could isolate any pathogenic organism. 

@. By a gross examination, what do you mean, 
sir? 

A. Gross means observing the color of the outer 
bark, the absenee or presence of exudation, the color 
and texture of the tissue when it is cut, and the 
absence or presence [107] of what we call fungus 
fruiting bedies, the four forming phases of fungi 
that produce disease. 

Q. These matters that you have discussed are 
things that can be seen with the naked eye, or with 
a microscopic examination? Is that correct? 


A. One or the other, yes. 


Q. Now by the term producing cultures, what do 
vou mean, sir? 

A. We determine that portion of the plant mate- 
rial where we suspect any organism might be em- 
bedded; we remove the outer covering from that 
material; we sterilize the surface with a weak ster- 
ilant, one that sterilizes any contaminating organ- 
ism on the surface but will not penetrate to destroy 
anything in the material, and then portions of it 
are placed on nutrient media which are suitable to 
the growth of bacteria and fungi. 

Q. Now, you spoke of making a culture for the 
purpose of ascertaining whether any pathogenic 
disease was present. Am I correct in my under- 
standing that by the use of the term pathogenic dis- 
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ease you mean a disease that would be caused by a 
bacteria or a virus or a fungus? 

A. Two of those are correct, bacteria and fungi 
we can culture in the laboratory. A virus cannot be 
cultured in the laboratory. 

@. Had there been a bacteria present, would 
your [108] culture have disclosed it? 

A. It is seldom, if ever, early in the spring that 
we do not isolate bacteria that cause disease in 
peaches. If it had been later in the summer our 
chances would have been less. 

Q. But this was early in the spring? 

A. When the trees are actively growing we al- 
most always are able to obtain the causing or- 
ganisin. 

Q. From your physical and personal examina- 
tion of the Grimm Merrill Gem peach orchard, then 
your laboratory analysis of the material that you 
gathered there, ean you say, Dr. Weigle, with rea- 
sonable pathogenic certainty that no pathogeni¢ dis- 
ease was present in that orchard? 

A. Judging from the symptoms that I saw in 
the orchard and the fact that we were not able to 
obtain any bacteria, pathogenic bacteria or fungi 
from the material cultured, I felt. definitely certain 
that it was not a pathogenic disease. 

Q. Doctor Weigle, in your laboratory work in 
Sacramento, how many specimens do you handle for 
diagnosis, let’s say, in a period of a year? 

A. Last year I examined—I would have to check 
our annual report to be specific, but I think it was 
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close to 3,500 specimens of all types, but I do recall, 
because I was afraid I would be asked this ques- 
tion, that 1050 of those [109] specimens were fruits, 
nuts and grapes, of which I could estimate at least 
half are peaches, nectarines and almonds. That 
would make close to 500 during the past year. 

@. My mental gymnastics say that would be 
approximately 525 stone fruit specimens that you 
handled, diagnosed, coming through your laboratory 
in Sacramento this past year? 

AW That is right. 

Q. Dr. Weigle, did you observe anything in the 
Grimm orchard at the time that you personally vis- 
ited that orchard that indicated to you some cause 
of the condition of the orchard? 

A. The symptoms shown on the trees and the 
disposition of the symptoms on the trees led me to 
believe that a chemical injury had occurred. 

@. And knowing the spray formula that was 
used, sir, is there any part of that spray formula 
that could have caused the symptoms that you 
observed ? 

A. By a matter of elimination my opinion was 
that oil had caused the injury. 

Mr. Hamilton: You may cross examine. 


Cross Examination 
Q. (By Mr. Barnard): Dr. Weigle, you stated 
that by elimination you reached the conclusion that 
the oil had caused the injury. You mean, in other 
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words, that you eliminated the other [110] chem- 
icals present in the spray formula ? 

A. Primarily by elimination, I meant by the 
elimination of pathogenic or climatic factors. See- 
ondarily, my elimination, as far as the other ingre- 
dients, was not arrived at at that time because I do 
not know, nor claim to be an expert on sprays or 
spray residues or spray effects. After my return to 
Sacramento, J discussed with the people who do 
deal with such things whether or not they felt the 
nuxture was compatible. 


Q. Do you mean, Dr. Weigle, that the opimion 
you have just expressed is not your opinion but is 
an opinion that someone else gave you from what 
they knew about oils and sprays? 

A. The opinion of the use of the word ‘‘oil’’ is 
probably from other people’s information. The 
opinion about chemical injury is my own. 

@. However, you ave the expert in determining 
that there was no pathological symptom there, the 
rest of 1¢ you have adopted what someone else told 
vou, 1s that true? 

A. Yes, and combined with the fact that I have 
seen not a large number of times, but I have seen 
material in our laboratory which showed similar 
injury and also from which we could obtain no 
organisms, which I was told was accidental appli- 

ation of excess oil. 

Q. Wave you ever seen oi! injury m an orchard? 

A. Not in an orchard, no. 


California Spray-Chemical Corporation 161 


(Testimony of C. G. Weigle.) 

Q. In other words, your experience was solely 
in the laboratory? A. That is right. 

. Is that correct? Ves SE 

Q. So that you are not in a position to say that 
the condition of Mr. Grimm’s trees as you saw them 
in April of 1957 was typical of the condition of 
trees which had received an oil burn, are you? 

mee No, I couldaigeay. In fact, if EP dsad not 
known oil had been applied, I would not have used 
the word “oil’’. 

Q. And as a matter of fact, your entire opinion 
is a negative one, isn’t it, Doctor? You couldn’t find 
bacteria so vou decided it must be oil, because that 
is the only thing you knew about? 

A. I knew it was not a disease, and my opinion 
was strong enough that I felt it was definitely not a 
disease. I knew that oil could produce injury be- 
eause I had seen material which I was told was 
eaused by oil injury. So that resulted in the opinion. 

@. Having decided that it could not be a disease, 
vou would then guess that it was oil. 

A. That. is why I used the words by elimination. 
The only other faetor in the problem that I could 
iota Opimons| M2ison as a contributing factor: 

Q. Now, when you examined Mr. Grimm's or- 
ehard, and when you eut into the cambium layer of 
trees and branches, did the cambium layer appear 
to be darker than usual? 

A. Yes, it was definitely darker. 

@. Did it exude a sour smell? 

A. No, it did not. 
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Q. It did not, no place? A. No. 

@. And was there a running of the sap or juice 
of the tree from these dark places on the limbs, 
branches? A. I observed no exudation. 


Q. You didn’t. Now, tell me, Doctor, had you 
observed those things, had the sour smell been pres- 
ent and had the running of the juices or gums been 
present, would that have caused vou to feel that it 
might be a bacterial disease of some sort? 

A. There are two diseases of which I know that 
will cause killing of the cambium and the bark and 
there is an exudate, one is bacterial canker, and the 
other is a fungus disease called phytophthora. That 
is a water mold fungus which most commonly at- 
tacks the crown of the tree. It has been seen to hit 
the tops of the trees and to kill even the larger 
branches. So had I seen an exudate and killing, [ 
would have thought of both of those diseases 


Q. But as you—I beg your pardon. 

A. Iwas going to complete about the odor. The 
sour sap odor, which is so commonly used, is a sec- 
ondary type of breakdown. Bacterial canker or phy- 
tophthora canker, both in themselves do not at first 
produce a sour odor. It is fermentation that occurs 
after the wood has been killed or injured. 

Q. And does that sour odor disappear after a 
period of time after the limb has been dead? 

A. Not until it dries, I would say. 

Q. And the limbs and branches that you tested 
were not dry? 
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A. ‘They were not dry; they were on the tree, 
still moist. 

Q. So that in testing the limbs that were not 
dry you found no sour odor, no running of gum, 
although you did find a darkening of the cambium? 

ee Y cs 

Q. Now, in your laboratory, Doctor, did you run 
these tests yourself, or did someone else in the lab- 


oratory run them? A. TI yan them myself. 

Q. You did. And you also made the cultures in 
an effort to discover bacteria? A. Yes. 

Q. Would those tests also disclose a fungus? 

A. Yes, they would. 

Q. And would they also disclose a virus? 

A. No, they would not. 

Q. They would not. Did you run any test to see 


whether or not a virus was present? 

A. No, we did not, hecause we know of ho virus 
disease that produces the symptoms we saw, and 
diagnosis of a virns disease requires as long as a 
Wear, sine mests OnPetinea pis trees: 

Q. Did you run any tests at all to determine 
whether or not the samples which you had taken 
had been affected, or the condition had been caused 
by oil? A. We know of no suitable test. 

@. So the answer is no, you did not? 

A. No. We tried—I will say this: there has been 
a technique deseribed where sections of wood con- 
taining oil can be stained with an oil soluble dye. 
We tried that with no result, but later we tried ex- 
perimentally where we knew we had plenty of oil 
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and it was still unsuccessful, so we say there is still 
no practical means of determining that. 

@. Ali right. Then, to summarize, Doctor, it is 
fair to say, is it not, that from your tests you 
reached the conclusion, or you were unable to find 
any evidence of the presence of bacteria? 

Wes. lt] 
And that is as far as you went? 


In the laboratory. 


Se 


In the laboratory. You made no other or 
further tests and you admittedly have had no ex- 
perience with oi] injury or oil burn, is that correct? 

A. Other than the material that had been 
brought in to me in the laboratory. 

Q. Yes. And so the opinion which you ex- 
pressed in answer to Mr. Hamilton’s question you 
have already told me was an opinion which was, 
except for your laboratory test, made up of what 
other people told you in discussing it with them? 

A. As far as the cause of the injury. 

@. That is right. As far as the cause. 

A. Yes. But to return to the negative aspect, 
I have never seen a disease that would produce 
the condition of the trees that I saw in the field. 

Q. Did you go down to Stanislaus County a 
few years ago when they had an epidemie of bac- 
terial canker? 

A. Yes, I did. At that time we called it bac- 
terial blast. 

Q. Regardless of what you called it, did you 
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go down when they had an epidemic of some dis- 
ease in peaches, a year or so ago? 

A. Not in peaches; I saw it on the almonds. 

Q. Did you go down to, I believe if was in 
Merced County? [116] IL may be wrong in my 
eounty. Did you go down to Merced County, near 
Atwater, two or three years ago, when they had an 
epidemic of some disease In peach trees? 

A. No, I did not. 

Q. You did not? A. No. 

@. Have you visited any orchard in the San 
Joaquin Valley in the last couple of years that was 
suffering from bacterial canker? 

A. Not the San Joaquin. I have been to sev- 
eral in the Sacramento Valley, Butte, Sutter, Yuba 
Counties. 

Q. And what conditions did you find there, that 
is condition of the trees? 

A. The trees showed a bud and twig killing, 
with some extension of the dead bark down into 
the twigs, but in no case did I see any extension 
into the large scaffolds. It can happen, but I did 
not see it. 

@. In other words, it is just a question of dif- 
ference in degree? 

A. I saw the characteristic exudate from the 
trees, and [I collected specimens which I brought 
back to the laboratory and cultured because of the 
bacterial problem. 

Q. Can you tell us what was different about the 
Grimm orchard as you observed it than the or- 
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chards which you observed in the Sacramento Val- 
ley, which you have now [117] determined to have 
been suffering from bacterial canker? 

A. The trees in the field in the Sacramento Val- 
ley had dead and dying wood distributed fairly 
evenly over their area. There were none that I 
saw where the injury extended into the very large 
wood ov into the trunk. There was some exudation. 
There was no appreciable odor. 

Q. In either case? 

A. Iam talking of the Sacramento Valley now. 

@. Yes. 

A. On the Grimm property the injury was by 
far predominantly on the south and southwest part 
of the trees. It was evident more on the large 
wood than on the one year old growth, and it ex- 
tended in at least the two cases we cut with an 
axe half way down the trunk to the ground level. 
There was no appreciable gummy exudation, none 
to be significant as a symptom. Also there was no 
odor in the Grimm orchard. 

@: Is that all? 

A. That is the two comparisons. 

Q. Now, as a matter of fact, you know, don’t 
you, Doctor, that in the San Joaquin Valley in par- 
ticular bacterial canker usually 1s more prevalent 
on the south side of the tree, in other words, the 
sunny side in the spring? 

A. I have never seen that situation. It may 
oceur. 

My. Barnard: I think that is all, Doctor. [118] 
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Q@. (By Mr. Hamiuton): To clear this matter 
up, Dr. Weigle, you stated that it was your opinion 
that the cause of the condition of the Grimm Mer- 
rill Gem orchard was spray damage. Now, that 
was your opinion, was it not? 

Mr. Barnard: If the Court please, I am going 
to object to this witness expressing any further 
opinion, since from his own testimony the opinion 
which he has already expressed is based on other 
person’s knowledge. Now, I did not move to strike 
it because 

Mr. Hamilton: I want to clear it up. 


Mr. Barnard: ——I wanted him to express it, 
but I don’t think he is qualified to express further 
opinion on the question of oil. 

The Court: Well, it was my understanding of 
the witness’ testimony that from his examination 
and his general knowledge and laboratory tests 
and cultures, he expressed a definite opinion that 
the damage in the Grimm orchard was not a patho- 
genic disease. Is that the correct word? 

The Witness: That is correct, pathogenic. 

The Court: That he expressed the further state- 
ment that he had had no experience with oil sprays, 
that the statement he made concerning oil spray, 
as I understood him, was based upon his discus- 
sions and talks with others in the department [119] 
who were considered proficient or expert in that 
field. Now, that is my understanding of his testi- 
mony. Am I right or wrong? 
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The Witness: I believe that is correct, sir. 

Mr. Hamilton: I think that clears the matter 
up. My question was in reference to spray dam- 
age, not oil damage. I was under the impression 
the witness stated his opinion was spray damage. 
The particular part of the opinion came from con- 
versations with others in the department. 1 think 
it is cleared up. Thank you. 

The Court: We will take our morning recess at 
this time. Members of the Jury, bear in mind the 
admonition I have given you, and we will have a 
short recess. 

(Short recess.) 
(Stipulated jury present.) 

The Court: Do you have any further questions 
of Dr. Weigle? 

Mr. Hamilton: I have nothing further. 

My. Barnard: During the recess a matter was 
ealled to my attention. tI would hke to ask him 
a couple of questions. 


Cross Examination—(Continued) 

Q. (By My. Barnard): Dy. Weigle, previously 
IL beheve you stated that one of the factors which 
eaused you to feel the Grimm orchard was not suf- 
fering from bacterial canker was that bacterial 
[120] canker occurred in the small limbs and not 
in the trunks the large limbs of the trees, is that 
COrmecs? 

A. Bacterial canker, I believe, is more likely to 
start in the young growth and work down into the 
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larger limbs m those cases where it gets into the 
larger limbs. 

Q. Doctor, are you acquainted with Dr. EH. E. 
Wilson? A. I know Dr. Wilson, yes. 

@. Were you here yesterday when he testified? 

A. I was. 

Q. And you know that Dr. Wilson is a profes- 
sor of plant pathology, University of California 
at Davis? ee GS 

Q. Are you acquainted with an article which he 
wrote im a book entitled Plant Diseases, The Year- 
book of Agriculture 1953, published by the United 
States Department of Agriculture? 

A. Yes, I believe that is a summary of a group 
of papers that he wrote in the 80s on the disease. 

Q@. And are you acquainted with the article ap- 
pearing on page 722 of that book entitled “Bae- 
terial Canker of Stone Fruits’’? 

A. I would—I wouldn’t know what page it was, 
but I know he has an article in there on bacterial 
eanker. 

Q. And may I eall your attention to the fact 
that in that article there is just one paragraph I 
want to read. Dr. Wilson states: [121] 

“The disease affects many parts of the tree, but 
the most common and most destructive phase is that 
on the trunks, limbs, and branches. ‘There the 
pathogen enters the bark and makes circular to 
elongated, brown, water-soaked or gum-soaked le- 
sions in the bark and outermost sapwood. Branches 
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girdled by the canker may fail to grow in the 
spring. If they produce leaves and grow for a 
period, they die the first warm days of summer. 
The attected bark tissue is grown, gum-impreg- 
nated or water-soaked, and sour smelling.’’ 

Now, Doctor, in your opinion is that a correct 
description of the disease of bacterial canker, or is 
it wrong? 

A. I will return to my use of the word “blast.” 
Blast is that phase of the disease which we see in 
the spring where the organism has entered the blos- 
soms or the young leaf buds as they open. The 
blossoms of course are only on the first year wood 
on peach trees, they do not occur on the older 
wood. The blast phase is sporadic in its ocecur- 
rence, as far as being severe enough to cause eco- 
nomic loss. The year you mentioned, about three 
years ago, in the upper San Joaquin Valley, where 
the blast situation was so severe, was one of those 
years where almost all the blossoms became in- 
fected. In the average year, most years, there is 
a small amount of blast which occurs but not of 
economic [122] significance, and the disease does 
not progress much beyond the buds themselves or 
a few small twigs. Therefore, even though it oc- 
eurs more frequently, I believe that it is more 
overlooked and it is the infection in the older 
parts of the wood that results in permanent dam- 
age to the tree. I agree with Dr. Wilson that the 
older wood infection is the most severe, costly form 
of disease. 
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Q. Asa matter of fact, Doctor, aren’t they actu- 
ally two different diseases? 

A. No, they are not. They are the same organ- 
ism expressing different symptoms under different 
climatic conditions. 

Q. And you agree with Dr. Wilson that where 
it does oceur in the trunks and in the hmbs, the 
scaffold limbs, it is more severe than where it oc- 
curs in the blossoms and in the new growth? 

A. Except in the sporadie outbreak, I agree it 
is most costly to the tree when it occurs in the 
older wood. 

Q. And have you observed orchards which were 
suffering from bacterial canker in the trunks and 
in the major hmbs? A. Yes, I have. 

Q@. And the orchards which you deseribed when 
T first asked you that question, you distinguished 
from the Grin orchard because it occurred in the 
twigs and in the blossoms. Now, confining your- 
self to the orchards where you saw it in [123] the 
trunks and in the limbs in the more severe condi- 
tion, will you tell us what was the difference be- 
tween those orchards and Mr. Grimm’s orchard? 

A. The outstanding example [ recall is one dur- 
ing the floods of ’55 where the trees had been 
under water, and that would explain its oceurring 
all over the trees in those cases. Then other than 
the outbreak in 1955 of the blast, the disease can 
occur on the larger wood but it not confined to the 
larger limbs. 


Q. Doctor, you are not answering my question. 
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My question is, in the trees where you have seen 
it in the larger wood, in the trunks and in the 
scaffold branches, what was the difference to a vis- 
ual observation of those trees than the trees in Mr, 
Grinm’s orchard? 

A. Oh. In addition to the large branches that 
were dying back, there were scattered smaller 
branches throughout the trees showing symptoms of 
disease. 

The Court: To which are you referring now, 
the orchards a you exanuned previously, or ihe 
Grimm orchard when you make that statement? 

The Witness: Your Honor, I am referring To 
the previous orchards where bacterial canker was 
diagnosed. 

@. (By Mr. Barnard): Now, would you mind 
repeating that statement ? 

The Court: Let’s have Miss Schulke read it. 

(Answer read.) [124] 

Q@. (By Mr. Barnard): And do I take 11 then 
that you found no smaller branches in the Grimm 
orchard showing symptoms of disease? 

A. If found no smaller branches in the Grimm 
orchard showing injury on the north sides of thie 
trees, the smaller branches on the south side of the 
trees were dying back apparently from injury hbe- 
low where the larger branches to which the twigs 
were attached had become girdled or severely in- 
eck 

@. But they were dying? 

A. They were dying from the girdling effect. 
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Q. Were there any other differences between the 
orchards you have seen where the disease was o¢- 
eurring in the trunks and in the large branches, 
any other difference between those orchards and 
the Grimm orchard ? 


A. The absence of gumming in the Grimm or- 
ehard. 

©. The absence of gumming, and by that you 
mean 


A. Bleeding, gummy exudation from the injured 
wood. 

Q. Any other differences? 

A. The confinement of mjury in the Grimm 
orchard to the one side of the trees in a uniform 
fashion. 

@. Confined to the south side? 

A. South and southwest. 

@. Now, are you familiar, Doctor, referring 
again to the same treatise, to the same article writ- 
ten by Dr. Wilson, are you familiar with the fact 
that he states in [125] that article that the disease 
most frequently occurs on the south side of the 
trees ? 

A. iam not familiar with that statement, and 
I have not seen that condition. 

Q. Did you hear him testify yesterday that it 
most frequently occurred on the south side of the 
trees ? A. I don’t recall his wording, no. 

Q. Is it «s your opinion that is wrong? 

A. I am in no position to quarrel with Dy. 
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Wilson’s observations, because he has worked for 
many years on the disease. 

Q. And as a matter of fact, your experience 
has been largely confined to the laboratory ? 

A. Except for the four years with the United 
States Department of Agriculture. 

Q. But you haven’t made numerous trips out 
into the field to observe these conditions in the trees 
as they exist in the orchards, have you? 

A. Not more than five or ten a year. 

@. Now, one other thing, Dr. Weigle, when a 
tree has been affected by bacterial canker and one, 
two or more of the scaffold hmbs have died, is it 
a normal condition that as the growing season 
progresses the tree will throw out new shoots from 
below the point of injury? 

A. Usually that occurs in trees that are quite 
severely [126] injured, and it occurs below attach- 
ment of the scaffold from the ground level. 


Q. It does occur? A. It does occur. 
Q. It does occur in trees that have been quite 
severely injuzed ? A. Yes. 


@. And the new shoots come from below the 
point where the seaffold limbs were injured and 
died ? 

A. I have only seen it from the ground level, 
not from the seaffold itself. 

Q. I misunderstood you. In other words, the 
new sheots come from the ground level? 

UNA Avene 1S ener 

Q. And then do those new shoots go on and 
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produce a new peach tree, in other words? 

A. If they arise from the budded or upper por- 
tion of the tree. If they arise from below the 
portion of the line of union then they are shoots 
from the seedling and have no commercial value. 

Q. But the reason that they arise, in other 
words, is that the disease bacterial canker does not 
affect the roots, does not affect the part of the 
tree below the ground? A. That is mght. 

@. And the part of the tree above the ground 
having [127] been killed or been made at least very 
sick, the roots express themselves by throwing out 
new shoots? A. That is correct. They can. 

NMirmisarnard: Chats all. 

The Court: Did you complete your answer? 

The Witness: Yes, sir. Your Honor, I might 
add one statement, if I may. 

The Court: Will you speak loud enough so we 
ean all hear? 

The Witness: One point I was going to make, 
counsel, is that that same effect can be produced 
mechanically, if a tree is cut with an axe or blade 
close to the ground it too will force suckers, which 
also amplifies the fact there has heen no root in- 
jury in that case. 


Redirect Examination 
Q. (By Mr. Hamilton): Dr. Weigle, bacterial 
canker is an infectious disease, is it not? 
A. That is correct. 
Q. in other words, it will spread from tree to 
tree and from limb to limb on the same tree? 
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A. Yes. 

Q. So far as you know, are there any varieties 
of peaches that are resistant to bacterial canker? 

A. Net as far as 1 know. 

Q. So far as your knowledge is concerned, all 
varieties [128] of commercial peaches are equally 
susceptible to bacterial canker? 

Mr. Barnard: Now, if the Court please, I think 
counsel should quit leading the witness. 

Mr. Hamilton: J think it is a leading question. 

The Court: Do you withdraw the question, Ma. 
Hamilton ? 

My. Hamilton: I will withdraw the question. 

Q. Are all varieties of peaches equally suscepti- 
ble to bacterial canker, Dr. Weigle? 

A. I couldn’t name by variety any difference in 
susceptibility, but knowing the nature of the stone 
fruit trees and the diseases that affect them, I am 
confident that there are differences in susceptibility. 

Q@. Are you familar with the Blazing Gold 
variety of peach? 

A. Iam familiar with the variety. 

@. Axe you familiar with the Gold Dust vari- 


ety of peach? A. Yes, I am. 
@. And you are familiar with the Merrill Gem 
variety of peach? A. Yes. 


Q. Between those three varieties is one any more 
resistant to bacterial canker than another, so far 
as you know? A. I do not know. [129] 

@. Have you ever heard of one of those tree 
varieties being or less susceptible to bacterial 
eanker? 
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The Court: Well, I doubt if that is a proper 
question. The witness says he doesn’t know, and 
that would be based upon his training and experi- 
ence and knowledge and information, so I don’t 
think whether he has heard it or not would add 
anything to this. 

Mr. Hamilton: Very well, your Honor. 

@. Bacterial canker has been identified as a 
pathogenic disease of stone fruit trees for how 
many years? 

A. It has been known since before the turn of 
the century. I don’t believe its actual cause was 
determined until late ’20s or early 730s. 

@. The positive identification is in the labora- 
tory and by the culture method, is that not cor- 
rect? 

A. That is confirmatory identification, although 
many times it is determined by our inspectors in 
the field on the symptoms expressed in the field. 

@. Had there been bacterial canker in the 
Grimm Merrill Gem orchard, would your labora- 
tory tests have disclosed its presence? 

A. At that time of vear I believe it would have, 
yes. 

Mr. Hamilton: I have nothing further. 

Mr. Barnard: Just a couple of questions, Doc- 
fore) ls] 

Reeross Examination 

Q. (By Mr. Barnard): ‘You stated that from 
your general knowledge of stone fruit trees you 
were confident that some varicties would be more 
susceptible to bacterial canker than others. Would 
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the fact that a particular variety of what we call 
an early variety have anything to do with that? 

A. Tam not sure that it would, since the disease 
is known to spread even in the fall, and an early 
variety would not exhibit too much difference at 
leaf fall time than the later varieties of peaches. 

Q. Is there any difference in the rate of growth 
and so forth in the spring between the early vari- 
eties and the later varieties? 

A. Yes, there is a difference. 

Q. Which grows the fastest? 

A. The early varieties. 

@. And it is a fact, is it not, that a maGevorea 
plant or even a human being which is growing 
very rapidly, and in other words is using up all 
of its energy, is then susceptible to disease? 

A. I believe it was pointed out yesterday that 
it depends upon the disease. Some diseases will 
attack a more rapidly growing plant more readily 
than a devitalized one, and the reverse is true in 
some cases. [131] 

Q. What is your opinion insofar as_ bacterial 
canker is concerned on peach trees? 

A. J believe that the disease is more dependent 
upon the rainfall and the temperature relationship 
during the winter than it is on the rapid or non- 
rapid growth rate in the spring. 

Q. Do I take it then that it is your opinion 
there would be no difference in susceptibility be- 
tween carly peaches and late peaches? 

A. I don’t know of any difference. 

Q. You don’t have an opinion as to whether 
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that would be a factor? A. Right. 

Mr. Barnard: Very well. Thank you. 

The Court: Will Dr. Weigle be needed further? 

Mr. Hamilton: Not that I know of, your Honor. 

Mr. Barnard: No, I think not, your Honor. 

The Court: As far as the Court is concerned, 
Doctor, you are excused from further attendance. 

The Witness: ‘Thank you, sir. 

(Witness excused.) 

Mr. Hamilton: We will call Charles Grimm. 

The Court: One of the jurors has a question, 
Mr. Peden. 

The Juror: May I ask the official capacity of 
the testimony of Mr. Harper? 

The Court: He was a deputy agricultural com- 
missioner, [132] wasn’t he, of Bakersfield, Kern 
County. Does that answer your question, Mr. 
Peden? Am I right in that statement? 

Mr. Hamilton: That is correct. 

The Court: Very well. 


CHARLES WILLIAM GRIMM 
the plaintiff, called as a witness in his own behalf, 
having been first duly sworn, was examined and 
testified as follows: 
The Clerk: Just have that seat. 


Direct Examination 
Q@. (By Mr. Hamilton): You are Charles W. 
Grimm, are you not? A. Yes. 
Q. And you are the plaintiff in this action? 
A. Yes. 
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Q. What is your business or occupation, Mr. 
Grimm ? A. Tanisa, favinen 

Q. Are you also a fruit grower? A. Yes. 

Q. How much land do you farm? 

A. 240 acres. 

©. How much land is in orchard or vineyard? 

A. 120 acres in vineyard and 36 acres in or- 
chard. 

Q. And what does the vineyard consist of? 

A. Thompson seedless, Cardinals and Revere 
grapes. 

Q. And what does your orchard consist of? 

A. Blazing Gold peaches, Gold Dust peaches, 
Merrill Gem peaches, Sunrise nectarines, and Le- 
Grand nectarines. 

Q. Mr. Grimm, how many acres are in Mernil 
Gem peaches? A. Approximately 8.2 acres. 

@. How many acres, Mr. Grimm, are in Blaz- 
ing Gold peaches and Gold Dust peaches together? 

eaeApout tL acres: 

@. And are the three varieties of peaches all in 
the same orchard? 

A. Yes, they are in the same orchard. 

@. Using just this diagram for a moment to 
show a portion, I notice here we have—— 

The Court: Mr. Hamilton, for the purpose of 
the record, I think we will have that marked Plain- 
tiff’s Exhibit No. 1 for identification. 

Mr. Hamilton: Thank you, your Honor. 

The Court: So if you will refer to it that way 
it will keep the record a little clearer. 
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(The diagram referred to was marked as 
Plaintiff’s Exhibit 1, for identification.) 

@. (By Ma. Hamilton): Referring to the dia- 
gram marked for identification as Plaintiff’s Ex- 
hibit 1, I notice on the left hand side you have 
“row number’. Your Blazing Gold and Gold Dust 
varieties of peaches, are they adjacent to row 1 
or row 11? [1384] A. Row number 11. 

Q. In other words, if this diagram were extended. 
upward beyond row 11, the next row would be 
what variety? 

A. The row on the end that you are referring 
to would be Gold Dust variety. 

Q. Does the Gold Dust variety run _ clear 
through the full length of the Merrill Gem? 

A. No, it does not; it runs half way through. 

@. And does the Blazing Gold variety compose 
the other half of that next row? 

A. That is correct. 

Q. Is there any difference im the distance be- 
tween each of the rows and the distances between 
the Jast row of Merrill Gems and the first row of 
Gold Dust or Blazing Gold? 

A. There is no difference. 

The Court: Myr. Hamilton, does each cross— 
and I assume it is a cross—represent a tree? 

Mr. Hamilton: We may as well go into the dia- 
gram at the present time, your Honor. 

Q. Mr. Grimm, for the purposes of use in this 
action, you made a tree by tree and row by row 
examination of your orchard, did you not? 

A. Yes, I did. 
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@. And did you on a piece of paper smaller 
than this but of similar design make a mark de- 
picting each tree? [135 | A. Yes, I did. 

Q. This particular diagram that has been 
marked for identification as the Plaintiff’s Exhibit 
1, is a blown up or an enlarged reproduction of 
the smaller document that you made, is that cor- 
rect ? A. That is correct. 

Q. Now, to identify each of the characters on 
this diagram, row number one is on which side, 
directionwise, of your Merrill Gem orchard? 

A. On the extreme south side. 

@. The point where the word “row” with a 
figure after it representing the row number is 
placed on the diagram, that then would be the 
westerly edge or end of your Merrill Gems? 

A. That is correct. 

My. Barnard: Excuse me, Mr. Hamilton. For 
the record, the word ‘‘row” appears on both ends. 

Myr. Hamilton: I didn’t notice that. 

Mr. Barnard: Could we say that to the left of 
the diagram would be west, and to the right would 
be east? 

Mr. Hamilton: That would be correct direction- 
wise. 

The Witness: That would be correct. 

Q. (By Mr. Hamilton): Now, confining your 
attention to a number of characters following the 
words ‘‘row No. 1’”’ as it appears on the left hand 
side of the diagram, the westerly edge [136] of 
the orchard, I notice a series of Xs. Do each one 
of those Xs represent a tree? A. Yes. 
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Q. What kind—I don’t mean varietywise be- 
cause all the trees depicted on this diagram are 
Merrill Gems, is that correct? 

A. That is correct. 

Q. What condition is the tree represented by 
the letter X as it exists now? 

A. This survey was made shortly after we sawed 
out the dead wood in the orchard, and the Xs indi- 
cates trees where no primary limbs were sawed out. 

Q. Now when did you saw out the dead lhmbs? 

A. In October. 


Q. Of 1957? A. 797. 
Q. And this survey was made immediately after 
that? A. That is correct. 


Q. Then the lettex X, wherever the letter X 
appears on this diagram, represents a tree that is in 
normal condition, or a tree that no major or pri- 
mary limbs were cut off, 1s that correct? 

oe ‘Thais correct. 

@. The next change in character as appears on 
the diagram is the letter one. Does that letter one 
also represent a tree? [137] A. ‘That does. 

Q. And what is the difference between the tree 
depicted by the letter one and the tree depicted by 
the letter X ? 

A. The letter one was indicated where one pri- 
mary or major limb was cut off the tree. 

Q. Then at this particular tree, and I am point- 
ing to a figure one, that means that on that particu- 
lar tree a major limb had been cut off ? 

A. That is correct. 

Q. As we go on down this row number one, the 
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next change in character is the figure two. Does 
that figure two also represent a tree? 

A. That represents a tree and it also represents 
where two majer limbs have been cut off. 

@. ‘The next change of character aS appearouen 
the diagram, and going up the consecutive num- 
bered rows, appears in row number four, and there 
appears on there the figure three. Does that figure 
three represent a tree? 

A. That also represents a tree, and it also rep- 
resents where three major limbs were sawed off. 

@. As we go on easterly, or to the right in row 
number four, I notice in various places the let- 
ter S. What does that letter S represent? 

A. That represents a stump, or where we had to 
saw the tree down to the ground, or all the major 
scaffolds sawed off. [138] 

The Court: Mr. Grimm, you are inclined to let 
your voice drop near the end of each sentence, and 
it night be difficult for all to hear. So bear it mn 
mind, as it is Important that everyone in the court 
room hear everything you say. 

The Witness: I will try. 

Q. (By Mr. Hamilton): Now, at the base of 
the diagram appear certain letters and figures with 
a row designation above, and under row number 
one, on the same diagram, is the letter 62-X. What 
does that mean? A. That in row 2 

@. No, we are referring to row 1, 62-X. 

A. Well, you know, that is just a little far for 
me to read from here. 

@. You may step down. 
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The Court: You may step down, but when you 
get down there, why, face the jury and the reporter, 
so we can hear what is said. 

Q. (By Mr. Hamilton): Could you stand here, 
Mr. Grimm, and see the diagram. 

A. Row 1 indicates there 

Q. Iam referring to the 62-X. 

A. There are 62 trees that no limbs were cut 
off, no primary limbs. [139 | 

Q. Just below 62-X. appears the figure 2-1. 

A. That indicates there were two trees where 
one limb was cut off. 

Q. That is in this particular row number one? 

A. Yes. 

@. And the last figure in the column is 2-2. 

A. That indicates that there are two trees where 
two primary limbs were sawed off. 

Q. And all of those are in this particular row? 

peel hat is cormeet. 

Q. And each of the figures under the row desig- 
nation at the bottom of this diagram indicate the 
same things? A. Same thing. 

Q. If it is a 7-S that means under row number 
4 that means in row 4 there were seven trees in 
which all of the primaries were cut off? 

A. That is correct. 

Q. 9-3 means that in row 4 nine trees had three 
of the primaries cut off? 

A. That is correct. 

Q. You may return to the witness stand, Mr. 
Grimm. No where on the diagram does there ap- 
pear the total; in other words, the collective total- 
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ing of all of the trees in the orchard. How many 
trees are there in this orchard, Mr. Grimm? 

A. There are 726. [140] 

Q. How many were cut back to the stump, that 
is with all of the primaries cut off? 

A. ‘There were 22. 

@. Isn’t it a fact that one tree was killed en- 
tirely ? A. That is correct. 

Q. Now, is that one tree that was killed entirely 
part of the 22? A. That is correet. 

@. How many trees had three limbs, three pri- 
maries cut off? A. There were 58. 

Q@. How many trees had two major limbs cut 
off? Aa 93: 

@. And how many trees had one major limb 
cut off? A. 128. 

@. And the balance of the trees in the orchard, 
the remaining part of the 726, had no major or 
primary limbs removed ? A. That is correct. 

Q. That was at the time of this pruning or cut- 
ting away of dead wood in October of 1957? 

A. That was shortly after we did the sawmg 
off of these limbs, prior to pruning. 

Q. Myr. Grimm, in your orchard how many major 
lhmbs does the average tree have? [141] 

A. I believe about five. 

Q. Mr. Grimm, in the spring, early spring of 
1957, January or February, you purchased some 
material from Cal-Spray ? A. Yes. 

@. Ior use on your peach orchard? 

Ane Movies: 
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Q. And the conversation, or your contact with 
Cal-Spray was through Tim Hanna, is that not 
correct ? A. That is correct. 

Q. One of the materials purchased and delivered 
to you was a light medium flowable oil, is that cor- 
TeCty 

A. No, I will have to correct you. It was a 
medium oil, not a light medium. 

Q. it was a medium flowable oil? A. Yes. 

Q. At the time of the purchase of this oil, did 
you and Mr. Hanna have any substantial discussion 
of the amount of oil that you should use? 

A. Yes, we did. 

@. Would you repeat, as best you can recollect, 
the conversation between you and Mr. Hanna? 

A. Well, prior to the purchase of the oil, we 
discussed the spraying of the orchard, and the for- 
mula to be used. Mr. Hanna recommended that 
we use a four per cent medium oil [142] with 
lead arsenate and Mitox. I knew nothing of the 
Mitox because it was a new material to me, but I 
objected to the use of four per cent oil, and I told 
him at that time that I was fearful of its use. 
Well, he told me that he would find out more about 
it, and we would discuss it later. Prior—again 
prior to the application we had another discussion 
about the same formula, and he at that time con- 
tacted his office by radio, and was informed by 
someone that he later told me was Mr. Fisher that 
the four per cent oil was safe to use. 

Q. It was on that basis that you used it? 
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A. That was the basis on which I used it. 

Q. Mr. Grimm, what was the condition of your 
Merrill Gem orchard on March 4, 1957? 

A. I believe it was a normal orchard. I believe 
it was as good as any orchard in that vicinity. 

The Court: May I inquire, Mr. Grimm, were 
your peach orchards planted the same year? 

The Witness: No, they are different ages. 

The Court: Oh. Well, may I inquire as to the 
Gem orchard? 

The Witness: The Gem orchard was planted in 
1953. The other orchards, the other peach orchard 
was planted in 1951. 

The Court: That is the Blazing Gold? 

The Witness: And Gold Dust. 

The Court: But were all of your Gem peaches 
planted the [143] same year? 

The Witness: Yes, sir, the same year. 

The Court: That was in 1954? 

The Witness: 1953. 

The Court: 1953. 

Mr. Hamilton: Thank you, your Honor. 

@. On March 4, 1957, Mr. Grimm, was your 
Merrill Gem orchard healthy? 

A. It was healthy. 

Q. Was it in vigorous growing condition ? 

A. Well, the wood looked vigorous. There was 
little or no foliage at that time. 

Q. Were the buds showing? A. Yes. 

Q. And that is both leaf buds and blossom buds, 
is that correct? A.» Yes. 
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Q. It was then in the pink bud stage? 

A. Yes, it was in the pink bud stage. 

Q. When did you apply the spray? 

A. On the 5th and 6th of March, 1957. 

Q. Had any of the blossoms opened by the oth 
and 6th of March? 

A. In the Merrill Gems there were a few blos- 
soms that had cracked, what we call popcorn stage. 

Q. IL couldn’t hear that last. 

A. Popcorn. 

The Cowrt: Popcorn stage. 

A. The buds, the fruit buds were swollen and 
eracked to where you could see the inner blossom. 

Q. (By Mr. Hamilton): In other words, you 
could see the flower forming but it wasn’t fully 
opened ? 

A. It wasn’t fully opened, and in all cases, you 
eouldn’t in all cases see the blossoms themselves. 

Q. Of the three varieties, Mr. Grimm, which 1f 
any are the earhest? 

A. The Blazing Gold are the earliest. 

Q. Was the blossoming on the Blazing Gold 
further advaneed than that of the Merrill Gems? 

A. Yes, they were. 

Q. How about the Gold Dust? Is it earlier than 


the Merrill Gems? mee it is also eather 
Q. And then the blossoming on the Gold Dust 
was further advanced ? ree es: 


Q. The least advanced was your Merrill Gems? 
A. Yes, (hat is) correct, 
Q. And now, the description of the status of 
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the buds [145] that you gave previously, the buds 
were swollen in certain cases, they were in what you 
eall popcorn position, that 1s they were opening, 
the flower was visible but not completely opened. 
Does that refer to the Merrill Gems? 

A. I was referring to the Blazing Gold. 

Q. What was the condition of the Merrill Gems? 

A. They were in the pink bud stage. 

Q. Definitely pink bud stage. After the 5th 
and 6th of March, 1957, did you notice anything 
wrong with the orchard? 

A. Shortly after that I did. 

Q. By shortly after that, what do you mean, 
a week or ten days? 

_A. Within a week or so, I began to notice in 
the Blazing Gold particularly that some of the 
blossoms were beginning to fall, and on examination 
we found the pistils on some of the blossoms were 
burned, drying. We watched that for a few days 
and it seemed to clear up, but about that time Mr. 
Hanna called my attention to a lone Gem tree that 
showed a necrotic condition, and we watched that 
tree for several days. He suggested that we use 
a foliage nutrient to see if we could not stimulate 
it, and he did bring me out a bag of material, 
and I did intend to put it on, but about that time 
we began to discover that we had many trees start- 
ing to show that same symptom. 

Q. Of what variety? [146] 

A. Particularly the Gems. We had two trees 
in the Gold Dust that showed that symptom. But 
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we had this condition progressively, it got worse 
day by day, and with the result that we had a very 
severely damaged orchard. 

Q. Now, is that statement severely damaged. or- 
chard, is that applicable to the Gold Dust and the 
Blazing Gold peach trees, as well as the Gems, or 
is that confined to the Gems? 

A. It is confined to the Gems. The two trees 
that we found in the Gold Dust eventually righted 
themselves and showed no further distress. 

Q. Now, you have referred to Mr. Hanna. That 
is the same Tim Hanna who was an employ of Cal- 
Spray ? A. Yes. 

Q. During this period after March 5th and 6th 
of 1957, was Mr. Hanna at your orchard almost 
daily ? 

A. Well, he was there quite frequently. I 
wouldn’t say he was there almost daily, but he was 
there quite frequently. 

@. And did vou discuss with him various pos- 
sibilities concerning what might be wrong with it 
and the possibilities of curing it? 

A. Yes, I did. 

Q. What, if anything, did Mr. Hanna do in ob- 
taining assistance to ascertain the cause of the con- 
dition of the [147] Merrill Gem orchard? 

A. The only thing that I know that he did, be- 
sides discussing with me certain possibilities that 
we might attempt, he took some soil samples. That 
is about all, I believe. 

Q. Isn’t it correct that he contacted the higher 
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officials of the company to obtain some further 
advice for you? 

A. Well, he did and I did too, I don’t know 
which did it first. 

Q. Who did you contact in Cal-Spray besides 
Mr. Hanna? 

A. I attempted to get ahold of Mr. Robert 
Blois, and he did eventually come out, within a 
few days I believe. : 

Q. Who else did you get hold of, which Cali- 
fornia Spray-Chemical Corporation employee? 

A. Directly I don’t belheve that I attempted to 
get ahold of anyone besides 

Q. Did Mr. Hanna bring other employees of 
the company to view your orchard? A. Yes. 

Q. Who did he bring? 

A. He brought Mr. Fisher, Mr. Hal Fisher, and 
Dr. Sessions. 

Q. Do you know or do you recall when it was 
that Mr. Fisher and Dr. Sessions came to the 
orchard? 


A. Well, they were there on several occasions, 
twwo or three occasions at least, and I would say 
that some time [148] between the middle and the 
last of March they were present there for the first 
time, and then during April and even as late as 
May perhaps. 

Q. And during the same general period the men 
that we have heard from the witness stand came 
io your orchard and made their examinations they 
have talked about? A. That is correct. 
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Mr. Barnard: If the Court please, I den’t think 
that that is quite correct. I think counsel should 
correctly state it because the witness has just testi- 
fied these people were there in the middle of March, 
and I believe all of the witnesses placed their visits 
in April, so the period is just too broad. 

Mr. Hamilton: I believe the witness said from 
the middle of March up into May. 

My. Barnard: That is correct, but your state- 
ment that the others visited at the same time is 
too broad. 

Myr. Hamilton: J will narrow that. 

Q. From time to time, and not at the same 
identical times, but during the same month of 
April, these other gentlemen that we have heard 
from the witness stand made their examinations of 
your orchard ? 

A. Yes, I believe there was one time when they 
were there when these other gentlemen were there 
also. 

@. When you say “they” who do you mean? 

A. Dr. Sessions and Tim Hanna, I believe that 
they were there on one occasion when—I don’t 
remember whether it was one of the boys from the 
University was there but I can’t remember which 
one. 

Mr. Hamilton (Showing document to counsel): 
You have seen this? 

Mr. Barnard: Yes. 

Mr. Hamilton: Would you mark these for iden- 
tification ? 
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(The documents referred to were marked as 
Plaintiff’s Exhibits 2 and 3 for identification.) 

Q. (By Mr. Hamilton): Mr. Grimm, I show 
you two documents clipped together, marked for 
identification as Plaintiff’s Exhibit 2. Would you 
look at those documents and tell me what they are? 

A. Well, the first copy is the original and the 
second copy is a copy of the original for 72 four- 
pound bags of Ortho Mitox that was delivered to 
my ranch. 

Q. Now, is that one of the materials used in 
the spray? A. Yes. 

Q. And is this invoice for the material deliv- 
ered to you for the purpose of using it in your 
spray ? A. That is correct. 

Mr. Hamilton: May I offer this into evidence. 

The Court: Of course, there is no question, dis- 
pute between the parties that the defendant fur- 
nished the materials. [150] Is that nght? 

Mr. Barnard: I would think we could stipulate 
to that. 

The Court: Well, I will have 1t marked in evi- 
dence as Plaintiff’s Exhibit No. 1. It was my un- 
derstanding there is no dispute or question between 
the parties on that. 

(The document heretofore marked for iden- 
tification as Plaintiff’s Exhibit 2 was received 
in evidence.) 

Q. (By Mr. Hamilton): Mr. Grimm, I show 
you two more documents which appear to be an 
original and copy. Are those the invoices for the 
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other materials used in the spray program on the 
6th and 7th of March 1957? 

A. This includes the rest of the materials deliv- 
ered to my ranch for spraying. 

Mr. Hamilton: And I offer this in evidence, 
your Honor. 

The Court: That will be received and marked 
PRiamin s Exhabit ls. 

(The document heretofore marked for iden- 
tification as Plaintiff’s Exhibit 3 was received 
in evidence.) 

The Court: May I inquire, Mr. Grimm, did vou 
seek the advice or services of the defendant, or did 
some employee of the defendant come to your 
ranch? 

The Witness: Your Honor, I have purchased 
materials from California Spray-Chemical Com- 
pany for about ten years. 

The Court: I see. [151] 

The Witness: And they were frequently on my 
ranch, and they made recommendations to me for 
other pest control problems. 

The Court: J think we will recess, Mr. Hamil- 
ton, for lunch. 

Mr. Barnard: Pardon me, but before we do, 
the diagram that was marked for identification, 
was it ever received in evidence. 

The Court: I don’t think it was offered. 

Mr. Hamilton: J will offer it into evidence. 

The Court: The document then on the board will 
be marked Plaintiff’s Exhibit 1 in evidence. 
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(The diagram heretofore marked for identi- 
fication as Plaintiff’s Exhibit 1 was received 
in evidence.) 

(Admonition to the jury, and recess at 11:58 
a.m., until 2:00 p.m. of the same day.) [152] 


Afternoon Session—2:00 P.M. 


(Stipulated the jury was present.) 
The Court: All mght. 


CHARLES W. GRIMM 
the plaintiff, having been previously duly sworn, 
resumed the stand and testified further as follows: 


Direct Examination—(Continued) 

Mr. Hamilton: Would you mark these for iden- 
tification, the whole group together? 

(The documents referred to were marked as 
Plaintiff’s Exhibit 4 for identification.) 

Q. (By Mr. Hamilton): Mr. Grimm, just prior 
to the noon recess we had entered invoices of ma- 
terials delivered to you by Cal-Spray for the pur- 
pose of use as a spray material on your peach 
orchard. Did you use all of that material? 

A. No, I did not. 

Q. I show you a group of documents, Mr. 
Grimm, three, appearing on their face to be Cal- 
Spray invoices of credit given to you for material 
returned. Are those the invoices showing the por- 
tion of the materials reflected in the other invoices 
that you returned to Cal-Spray? 
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A. Yes, this is the material I returned to Cal- 
Spray. 

Q. Included in those invoices, the ones you just 
have, [153] these are marked for identification as 
Plaintiff’s Mxhibit 4, are other and additional ma- 
terials accumulated by you from Cal-Spray for 
use in other purposes? 

A. Yes, there is an item of standard lead arse- 
nate and other materials that were used on sprays 
for grapes from the previous year. 

Mr. Hamilton: I offer these in evidence, your 
Honor. 

The Court: They will be received and marked 
Plaintiff’s Exhibit 4. 

(The documents heretofore marked for iden- 
tification as Plaintiff’s Exhibit 4 were received 
in evidence.) 

Q. (By Mr. Hamilton): Mr. Grimm, what is 
the spacing of the trees in your peach orchard? 

A. They are 20 by 24 feet. 

Q. In other words, each tree occupies a 20 by 
24 foot space? A. Yes. 

Q@. Thank you. Mr. Grimm, I note on the in- 
voice marked as Plaintiff’s Exhbit 2, which indi- 
eates on its face a sale of Ortho Mitox 40 wettable, 
that the invoice carries the designation that it is 
for experimental sale. In conversations with Cal- 
Spray’s employees prior to your purchase and use 
of this material did any of them say anything to 
you about any [154] part of the material being 
for experimental purposes? 
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A. No, they did not. 

Q. When did you first learn that the Mitox was 
designated by them as for experimental purposes? 
A. Not until this action was actually started. 

Q. And that was long after March 5th and 6th 
of 19577 A. Yes. 

Mr. Hamilton: Wull you mark these? J think 
they can be marked as a group, put them together 
with a staple. 

(The pictures referred to were marked as 
Plaintiff’s Exhibits 5, 6, 7, 8 and 9 for identi- 
fication. ) 

Mr. Hamilton: Counsel, I believe these pictures 
were shown to you. 

Mr. Barnard: I will look at them again. 

Q. (By Mr. Hamilton): Mr. Grimm, I show 
you a group of pictures that have been marked for 
identification as Plaintiff’s Exhibits 5 through 9. 
Would vou look at those pictures and tell me what 
they depict? 

A. These pictures depict the condition of these 
trees from probably about the middle of April on 
until these pictures were taken sometime in per- 
haps July. 

Q. Did vou yourself take those pictures? 

A. No, ivdid n0r. 

Q. Who took them? [155] 

A. Mr. Roundtree. 

Q. Are they pictures of vour Merrill Gem peach 
orchard? A. They are. 

The Court: I didn’t quite understand your state- 
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ment, Mr. Grimm. The pictures were taken in 
July ? 

The Witness: I believe it was about July that 
they were taken. 

The Court: Well, I was under the impression 
you stated the pictures depicted the condition of 
the trees from about April until July. 

The Witness: Perhaps I should restate that. 
What I tried to say was the trees appeared to be 
in about this condition from April until the pic- 
tures were taken. 

The Court: I see. 

Mr. Hamilton: I will offer these in evidence. 

The Court: They will be received. They have 
been marked as one exhibit? 

Mr. Hamilton: No, they are marked as Plain- 
tiffs Exhibits 5 through 9. 

The Court: All right, they will be received in 
evidence and be marked 5 through 9 in evidence. 

(The pictures heretofore marked for identi- 
eation ae lami s Exhibits 3, 6, 7, S andeg 
were received in evidence.) 

Mr. Hamilton: Thank you. May I show them 
to the jury? 

The Court: Yes. Divide them up. [156] 

(The exhibits were passed to the jury.) 

Mr. Hamilton (After showing to counsel): Mr. 
Clerk, I think these could be marked as one ex- 
hibit, they can be put together with a rubber band 
or paper clip. 
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(The documents referred to were marked as 
Plaintiff’s Exhibit 10 for identification. ) 

Q. (By Mr. Hamilton): Mr. Grimm, I show 
vou another group of pictures that collectively have 
been marked for identification as Plaintiff’s Ex- 
Iibit 19. Would you look at those pictures and 
tell me what they depict? 

A. Of this group there are two pictures of nor- 
mal trees, that is trees that were undamaged or ap- 
parently undamaged, and the balance represent the 
various stages of cutting that was necessary to re- 
move the dead portions of the limbs of the trees. 

@. Now, are those pictures of your Merrill Gem 
peach orchard ? 

They are all Merrill Gem peach orchard. 
Who took those pictures? 

I took these myself. 

When were they taken? 

These were taken, part of these pictures— 
this group of pictures was taken immediately at 
pruning time. 

Q. In 1957? [157] 

A. Probably December or January, 1957 or the 
first part of 1958. There is one picture that I at- 
tempted to show the sun burn caused from the 
exposure to the sun. 

Mr. Hamilton: IJ offer these into evidence. 

Mr. Barnard: Could I request that you ask Mr. 
Grimm to segregate the two pictures that are nor- 
mal trees, and have them marked A and B? 

The Court: Well, how many are there? 


Be ee 
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Mr. Hamilton: ‘There are two. 

Mr. Barnard: There are 16 altogether. 

The Court: Oh, there are 16 altogether. 

Nore Hanniton= lwo show it. 

The Court: You have had them all marked as 
one for identification ? 

Mr. Hamilton: They have been marked as one 
for identification. 

The Court: We will mark the two that as I 
understand reflect or indicate the normal condition 
of the trees at the time the pictures were taken, 
we will mark those 10-A and 10-B. Now, it seems 
to me that there was another one that Mr. Grimm 
indicated showed—— 

Mr. Hamilton: He did indicate an attempt to 
show sun burn. Would you select that picture, 
Mr. Grimm. 

The Court: That one will be marked 10-C. And 
the remaining ones, Mr. Grimm, would you just 
describe what they [158] show as a group? 

The Witness: As a group they show the various 
stages of sawing that was necessary to remove the 
dead wood. 

The Court: Well, those then will remain Plain- 
tiff’s 10 for identification. 

Mr. Hamilton: JI offer these in evidence and 
may they be accepted, 10-A, 10-B and 10-C. 

Mr. Barnard: JI have no objection. 

The Court: All right. Does that include the 
remaining group? 
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Mr. Hamilton: Yes, that includes the others 
marked for identification as Plaintiff’s 10. 

The Court: All right. They will be received 
then and marked Plaintiff’s Exhibit 10 in evidence, 
and the ones specifically designated will be marked 
10-A, 10-B and 10-C, as they have already been 
marked. 

(The documents referred to were received 
as Plaintiff’s Exhibit 10, and 10-A, 10-B and 
10-C.) 

(The exhibits were passed to the jury.) 

Mr. Hamilton: JI think these can all be marked 
as one exhibit. 

(The documents referred to were marked as 
Plaintiff’s Exhibit 11 for identification.) 

Q. (By Mr. Hamilton): Mr. Grimm, I show 
you another group of pictures that [159] have been 
marked collectively as Plaintifi’s Exhibit 11. Would 
you look at those pictures and tell me what they 
depict, who took them, and the date on which they 
were taken? 

A. i took these pictures and they depict the 
same situation as we have in the other group. 

@. When were they taken? 

A. They were taken prior to the time of these 
last pictures. 

@. At approximately what date? 

A. About a month later. 

Q. And they are pictures of your Merrill Gem 
peach orchard? 

A. There is one thing that I must point out. 
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There may be duplications in this group and in 
that group. In other words, there may be the same 
shot of a tree in this group as in that. 

My. Hamilton: J offer these in evidence, your 
Honor. 

The Court: They will be received, and how are 
they marked? 

The Clerk: ‘There were six. 

Mr. Hamilton: Marked Plaintiff’s Exhibit 11. 

The Court: All right, they will be received then 
as one exhibit. 

(The pictures heretofore marked for iden- 
tification as Plaintiff’s Exhibit 11 were re- 
ceived in evidence.) 

(‘The exhibits were passed to the jury.) [160] 

Q. (By Mr. Hamilton): Mr. Grimm, after 
March 5th and 6th, and while the investigation of 
your Merrill Gem orchard was under way to ascer- 
tain if possible the cause of the condition of the 
orchard, did an Alwyn C. Sessions come to your 
orchard ? Hee ies, he did, 

Q. And in what capacity did he appear there? 

A. He was with—he is with California Spray- 
Chemical and is their plant pathologist. 

Q. Were you told in advance by any employee 
of Cal-Spray that he was coming? 

A. I don’t recall that I was. 

Q. You met Dr. Sessions at the ranch when he 
arrived there, did you not? A. Yes. 

Q. Do you recall having a conversation with 
him? A. Yes. 
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Q. At the time of his arrival? 

A. Yes, I do. 

Q. Was that conversation at a place where you 
could view the Merrill Gem peach orchard? 

A. Yes, we were in the Merrill Gem peach or- 
chard. 

Q. Who was present at that time besides your- 
self and Dr. Sessions? 

A. Well, one time that I remember specifically 
was [161] at the same time that Dr. Hesse was 
there. Excuse me, [ will have to correct that name. 

@. I am referring, Mr. Grimm, to your meet- 
ing Dr. Sessions. Did you have a conversation 
with him? 

A. Well, he has been there several times. The 
first time that he saw the orchard he asked me if 
we had used any fertilizers and if we had used a 
herbicide or a weed oil in the orchard. 

@. What is a herbicide? 

A. It is a material used to kill weeds. 

@. Now, at the time of that conversation, can 
you recall who else was present besides yourself 
and Dr. Sessions? A. Yes, 

@. And participated in the conversation. 

A. Mr. Hanna, I believe was there. 

Q. Anyone else that you recall? 

A. JI don’t remember whether Mr. Blois was 
there or not. 

@. Were you in the Merrill Gem orchard at the 
time of that conversation ? A. Yes, we were. 

@. What was your reply? 
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A. IL told him that we had used neither fertilizer 
nor weed oil. 

Q. Did you tell him what you had used? 

A. Yes, he knew what we had used. [162] 

Q. What was it that you told him you had used? 

A. I told lim that we had used the oil, Mitox 
and lead arsenate. 

Q. Mr. Grimm, do you have any other Merril 
Gem trees on your ranch besides the Merrill Gem 
trees that are depicted by the map, if I may eall 
it so, marked and entered as Plaintiff’s Exhibit 1? 

eee Hes, Ido: 

Q. How far are those other Merrill Gem trees 
from the commercial Merrill Gem orchard? 

A. I would estimate about 300 feet. 

Q. In other words, about 100 yards? 

A. Yes. 

@. And am I correct that they lie just easterly 
of the easterly end of the Merrill Gem orchard, 
about 100 yards space between? 

A. Yes, they do. 

®. How many of those are there? 

A. There are about 18 now. 

Q. And how does it happen that you had those? 

A. They were in the original shipment when I 
planted this orchard, and we set them around a 
reservoir for one year. I thought at that time that 
would be the place to put them. I later decided 
they were in the way and I transplanted them 
into the row they are now in. [163] 

Q. Now, those trees are located near and be- 
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hind the ranch house located on your ranch? 

A. Yes. 

Q. And is there a sort of family orchard lo- 
eated in that area? A. Yes, there is. 

@. And these Merrill Gems are part of that 
family orchard ? 

A. They actually separate the nectarine orchard 
and the family orchard. 

Q. Were those Merrill Gem trees sprayed with 
this formula, four per cent oil, four pounds of 
lead arsenate and two pounds of Mitox? 

A. No, they were not. 

@. At the time that the serious condition de- 
veloped in the Merrill Gem orchard that is de- 
picted by Plaintiff’s Exmbit 1, did those 18 Mer- 
rill Gem trees show any such symptoms or char- 
acteristics ? A. None whatsoever. 

Q. Have they remained in a normal healthy 
condition ? A. They have. 

Q. Mr. Grimm, you produced some Merrill Gem 
peaches in 1957, did you not? A. Yes, I did. 

@. And how many did you produce? 

A. We shipped 1756 boxes, or lugs. [164] 

Q. And what was your gross f.o.b.—your ranch 
price received for those peaches? 

A. $4.38 per lug. 

Q. Mr. Grimm, what does it cost you, or what 
did it cost you in 1957 to pick, pack, and provide 
the lug and liner for those peaches? 

A. For the Gem peaches? 

@. Yes. 
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A. Well, I had an overall figure for all of my 
peaches for about $1.15 per box, but I expect this 
cost me more in picking than the other varieties. 

Q. Were your peaches picked by piece work? 

A. No, it was hour work. 

Q. Well, what was the overall average price for 
picking ? A. For picking? 

Q. Yes. 

A. About 40 cents, picking and hauling. 

The Court: You mean 40 cents a lug? 

The Witness: Yes. 

Q. (By Mr. Hamilton): And the packing? 

A. Packing about 30 cents. 

Q. Now, you packed your own peaches on your 
own ranch? 

A. Yes, packed and graded. We figured that 
all in one. 

@. And the cost of the lug, the box itself and 
the liner? [165] 

A. Box, paper, cover, averaged about 45 eents. 

Q. Making $1.15, total? A. Yes. 

Q. Mr. Grimm, when was this Merrill Gem 
peach orchard planted ? 

A Inga seineWebriary 1952: 

Q. Then by a process of mathematics it was 
four years old in the spring of 1957, is that cor- 
rect? A. Yer 

@. And as you orchardists speak of it, it was 
going into its fifth season, is that correct? 

A. That is correct. 
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Q. Mr. Grimm, you have no prior history of ex- 
perience with Merrill Gem peach varieties? 

A. No, I have not. 

Q. Mr. Grimm, in the year of 1957 did the con- 
dition of your orchard, by reason of the loss of 
limbs, require any extraordinary expenditures on 
your part? eee es. it. cide 

@. And what were those, Mr. Grimm? 

A. Well, I would say my picking cost me more 
money, my thinning cost me more money. Of 
course, removing—sawing and removing all of the 
limbs, and whitewashing the trees to prevent fur- 
ther sun burn. 

Q. Did you purchase props to use in the or- 
chard? [166] A. No, I have not yet. 

Will you be required to purchase props? 
Yes, I expect to. 

But you have not purchased any as yet? 

No. 

How many will be required for your use in 
the Merrill Gem orchard? 

A. Well, the best I could estimate between 350 
and ’60. 

Q. And what is the cost of those props? 

A. About 50 cents each. 

@. If this damage had not occurred in your or- 
chard, would it have been necessary for you to 
use props? A. No. 

Q. Will there be any extra labor involved in 
putting out the props? A. Oh, yes. 


OPored 


California Spray-Chemical Corporation 209 


(Testimony of Charles William Grim.) 

Q. Do you have any estimate in mind or the 
cost of that labor? 

A. Oh, I would say somewhere probably around 
$200, such a matter. 

Q. How many years will it be necessary to use 
props, assuming that your orchard in the normal 
course of events shapes up? 

A. I estimate at least two years. 

Q. Now, the figure that you have given us of 
$200, do [167] you feel that will cover that labor 
for the two years? AN Jhie ames 

Q@. Mr. Grimm, did you find it necessary by 
reason of the necessity of cutting away portions of 
the trees to whitewash your Merrill Gem orchard? 

A. Yes, I did. 

Q. Why? 

The Court: He has testified, I think, it prevent 
sun burning, haven’t you? 

The Witness: Yes. 

Q. (By Mr. Hamilton): Have you whitewashed 
it? A. Yes, I have. 

Q. What was the cost of the whitewashing? 
A. It run about $90, I believe. 

Q. Will it be necessary to whitewash it again? 
A. I think it should be whitewashed at least 
another year. 

Q. And do you estimate that will be the same 
cost? A. I would think so, yes. 

@. Mr. Grimm, by reason of the condition that 
developed in your Merrill Gem orchard was it neces- 
sary for you to attempt to reshape your trees? 
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A. Yes. 

Q. Now, that would be necessary only on those 
trees where [168] a major limb or more had been 
eut away, 1s that correct? A. Yes. 

@. How do you do that? 

A. It is done through a process of propping and 
tying. It is necessary to cut either a limb or a 
stake, and pry between one and another and per- 
haps take a piece of tree rope and pull from one 
hmb to another, and try to establish the limb in a 
position that will prevent sunburn and to make 
the tree symmetrical in shape. 

Q. And is it sometimes necessary to start from 
a ring in the middle and then go out to the ends 
to pull them up, into an upright position ? 

A lihat is eit, 

Q. Have you done that? 

A. I have done that on part of the trees. 

Q. Do you have the cost of reshaping the trees? 

A. I couldn’t give you that exactly, I don’t be- 
heve. 

Q. Do you have an estimate of it? 

A. It would run several hundred dollars, I am 
not sure. 

Q. What would be your best estimate? 

A. Perhaps $260 or ’70. 

Q. $260 or $270? A. Yes. 

Q. In October of 1957 you went into your or- 
chard and cut away all dead wood, is that correct? 

AD Wes 

Q. And that was not the ordinary pruning job, 


California Spray-Chemical Corporation 211 


(Testimony of Charles William Grimm.) 

that was to cut away the dead wood caused by the 
condition that developed in the orchard during 
the spring? A. Yes. 

Q. What was the cost of that operation? 

A. My records show that it cost me about $480 
some odd dollars. 

Q. Do you have an exact figure in mind, si? 

A. I believe it was $48+.50, if I am not mistaken. 

Q. What all went into making up that total? 

A. Well, I happened to have a pneumatic com- 
pressor that I used on a pruning platform, and in 
order to save the labor that would be required 
to saw all those limbs I purchased a pneumatic saw 
that cost me $225, and with the tractor and three 
men we sawed these limbs out. 

Q. Now does this figure also include the haul- 
ing of the limbs away, and stacking them and burn- 
ing? A. Yes, that included the hauling. 

Q. Mr. Grimm, in your opinion what was the 
fair market value of your Merrill Gem peach or- 
chard on or about March 4, of 1957? 

A. Well, I heard an expert testify yesterday 

®. No. I want your opinion. You as the owner 
of the property are entitled to give your own in- 
dependent opinion. [170] 

A. Well, I would say somewhere between $2,000 
and $2,500 an acre. 

Q. The middle between there is $2,250; is that 
your opinion? A. Yes. 

@. As to its value on that date? A. Yes. 

Q. Mr. Grimm, in your opinion what is the 
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fair market value of your Mermll Gem peach or- 
chard today ? 

A. Well, | would estimate that it is probably 
between $1,500 and $1,600 an acre. 

Q. The middle between is $1,550. A, Wes 

@. Is that your opinion? 

A. Yes, that is what I would estimate it. 

Q. Now, in fixing that value, do you take imto 
account the fact that there will, by reason of the 
limbs that have been cut away, be a period tem- 
porary but certain m which you will suffer a loss 
in production ? A. Yes, I definitely will. 

Q. Well, is that fact taken into account in fix- 
mg the value of $1,550, or is that the value you 
would place on it when it has reached the stage 
of maximum re-growth ? 

A. I would fix that on it after it has reached 
the maximum stage of re-growth. [171] 

Q. And from your knowledge of peaches and 
knowledge of Merrill Gem, limited though it may 
be, when can it be expected to have reached the 
maximum re-growth ? 

A. Perhaps about four years. 

Q. Is that four years from 1957, or four years 


from the present? A. From 1957. 
Q. Mr. Grimm, Dr. Sessions was on your ranch 
on several occasions? A. Yes, he was. 


Q. Do you recall how many? 
A. I remember about three times, I believe. 
Q. Was that during the spring of 1957? 

A. That was during 1957. 
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@. And Dr. Sessions has been to your ranch 
auite recently? 

A. Yes, he was there about three weeks ago. 

Q. After Dr. Sessions had been there for the 
third time, in 1957, did you have any conversa- 
tion with Mr. Fisher, the manager of Cal-Spray’s 
Bakersfield office, concerning damage to your or- 
chard ? A. Yes, I did. 

Q. Do you recall approximately when you had 
that conversation, the approximate date? 

A. The ‘first time he was there was some time 
in Maveh, and I have had conversations with him 
all during that period, [172] the several times that 
he was there. 

Q. I am referring now to a conversation after 
Dr. Sessions had completed his examination. Do 
you recall such a conversation? 

A. Yes, I remember a conversation. 

Q. Do you recall the approximate date? 

A. It was the last time that Mr. Fisher was 
there, and it was some time in June. 

Q. And at the time of that conversation, and 
with you or with Mr. Fisher was anyone else pres- 
ent? 

A. I don’t believe there was anyone else present 
at that meeting. 

The Court: Mr. Hamilton, I think we will take 
our afternoon recess. I have a long distance call 
from Los Angeles. Members of the jury, bear in 
mind the admonition I have given you. We will 
take a short recess. 
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(Short recess.) 
(Stipulated jury present.) 

Q. (By Mr. Hamilton): Mr. Grimm, at the 
time of recess we had started to develop a conver- 
sation which you had with Mr. Hal Fisher, that I 
believe was in or about June of 1957, and I had 
asked you, I believe, who else was present besides 
you and Mr. Fisher, at that conversation? 

A. There was no one else present. [173] 

Q. What, as best you can recall, was said by you 
and what was said by Mr. Fisher in that conver- 
sation? 

A. J inquired of Mr. Fisher when this adjuster, 
who he had previously indicated would come down 
from Richmond to settle this damage, was going to 
appear, that I had felt that we had exhausted our 
research in trying to develop any organism that 
might be present, and that I wanted to settle this 
ease. And he informed me that the adjuster was 
not coming down, and he said as a matter of fact 
the next time we come down we would like to start 
pulling some of these trees. I told him at that time 
I felt that when he owned the orchard, or when he 
had bought the orchard he could start pulling trees, 
and not until then. 

Q. Had you had an earlier conversation with 
Mr. Fisher concerning the adjuster? 

Yes, I had. 

When did that conversation occur? 
That was in the latter part of April. 
And where? A. At my ranch. 


DIE BS te 
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Q. And who was present at the time of that con- 
versation, besides you and Mr. Fisher? 

A. Mr, Hanna. 


Q. And did you have a conversation concerning 
the cause of the damage to your orchard? [174] 


A. Yes. 

Q. If you can recall, what did you state to Mr. 
Fisher, and what did he reply to you? 

A. I told My. Fisher that I thought it was oil 
damage and he agreed with me, and he told me not 
to worry, that—he said, as near as I can remember 
his words, that the man from Richmond that car- 
ried the checkbook would be down to see me and we 
will settle this case. 


Q. Mr. Grimm, how long have you owned the 
property on which your Merrill Gem peach orchard 
is located ? A. Since 1942. 

@. How long have vou had crops on there, such 
as grapes or peaches or nectarines, that might be 
susceptible to frost damage? 

A. I believe I planted my first vineyard in 1937 
or 738. 

OQ” Sau? A. 747 or *48, excuse me. 

Q. Since the time of that planting in 1947 or 
1948, have you ever suffered any frost damage? 

A. None whatever. 

Q. Mr. Grimm, do you have any heating equip- 
ment? A. No heating equipment. 

Q. In your opinion at your ranch and from the 
history of it, would you completely discount frost 
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as being a factor in connection with expectable pro- 
duction in future years? [175] 

A. Well, I don’t know that I could over future 
years. From the historical standpoint I could say 
for the next ten years perhaps, I could say it would 
be of minor importance. 

My. Hamilton: You may cross examine. 


Cross Examination 

Q. (By Mr. Barnard): Mr. Grimm, you in the 
past were in the farm adviser’s office in Kern 
County, were you not? Or the agricultural commis- 
sioner’s office? 

A. Yes, county agricultural commissioner. 

@. County agricultural commissioner, and dur- 
ing what years? 

The Court: Well, I don’t quite understand your 
question. You asked Mr. Grimm if he was in 
the 

Mr. Barnard: County agricultural commission- 
er’s office. 

The Court: What do you mean by ‘‘in’’? 

Mr. Barnard: Employed by them? 

The Court: Oh. 

Mr. Barnard: JI will withdraw my previous 
question. 


Q. You were the county agricultural commis- 
sioner for Kern County? A. Yes. 

Q. And what years? 

A. Iwas commissioner from 1951 to 54—corree- 
tion, [Lab] SO ta 52) 
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Q. 1950 to 19538. Was My. Harper employed in 
that. office while you were there? 

A. Yes, I employed Mr. Harper about three 
months prior to my retirement. 

Q. All right. Now, this morning in explaining 
your diagram, Mr. Grimm, you stated that the 
Xs 

The Court: Are you talking about Plaintiff’s 
Exhibit 1? 

Mr. Barnard: Yes, for the record, Plaintiff’s 
Exhibit 1. 

Q. You stated that the Xs represented undam- 
aged limbs, or major limbs which were undamaged, 
and that the various numbers from one to three rep- 
resented the number of primary or scaffold limbs 
that were cut from each tree, is that correct? 


A. Maybe I misunderstood the first part of your 
question. 

The Court: Jet’s read it, Miss Schulke. 

(Question read.) 

The Court: Well, I think you better reframe 
that question, Mr. Barnard. 

Mr. Barnard: Very well. 

Q. It was your testimony, Mr. Grimm, was it 
not that the Xs represented trees in the Merrill 
Gem orchard that were undamaged insofar as major 
limbs were concerned ? A. That is correct. 

Q. And that the figure one represented trees in 
that [177] orchard from which you had had to eut 
one major hmb? A. That is correct. 
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Q. And likewise the figure two meant two major 
limbs had been cut? A. Yes. 

Q. And that the figure three meant that three 
major limbs had been eut? 

A. Yes, that is right. 

Q. You testified also that the average number of 
major limbs was five? A. Yes. 

Q. So that if you had had to cut all fveumagjor 
limbs you then classified the tree as a stump, and 
the letter S appears? A. Yes. 

Q. I notice that on the diagram, Plaintiff’s Ex- 
hibit 1, there were no trees from which you had to 
cut four major limbs? Is that true? 

A. That is true, there is no four. 

Q. Did it just happen that there were no trees 
with four, or did you cut the fourth—did you cut 
all the limbs off 1f four had been damaged and only 
one remained ? 

A. We didn’t cut any limbs that were not dead. 

Q. Very well. Now, Mr. Grimm, you filed your 
original complaint in this action on July 24th of 
1957, did you not? [178] 

A. I believe that is right. 

@. In the Superior Court in Kern County? 

Zee es, that is cormect. 

@. And at that time you were familiar with the 
condition of your orchard, were you not? 

A. Yes: 

@. And as a matter of fact, the damage was 
apparent? AD Yes, it was: 

Q. The trees that were going to die had died? 


California Spray-Chemical Corporation 219 


(Testimony of Charles William Grimm.) 

A. Well, I wouldn’t say that. 

Q. Well, did any limbs die after July? 

A. Yes. 

Q. They did. A. Yes. 

Q. In other words—withdraw that. Did any en- 
tire trees die after July? 

A. No, I don’t believe so. 

Q. Your original complaint was a verified com- 
plaint, was 1t not? A. Yes. 

Q. And you swore to it as being true? 

A. Yes. 

Q. And in that complaint you alleged that out of 
1090 trees in the Merrill Gem orchard 582 had been 
destroyed, is that correct? [179] 

The Court: Well, I think if you have a copy of 
the complaint you should show it to the witness. 

Q. (Br Mr. Barnard): I will show you, Mr. 
Grimm, a copy of the original complaint and call 
your attention to paragraph 7. 

A. This is probably not correct because we did 
not have 1090 trees in that orchard. 

Q. But you did file this complaint alleging the 
existence of the 1090 trees ? A. Yes. 

Q. And alleging that 582 trees had been de- 
stroyed? 

A. That is what it says there, all right. 

Q. When did you finally count the trees in your 
orchard ? 

A. I believe that we actually took the count 
when I made this chart. 

Q. And by this chart, you are referring to 
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Plaintifé’s Exhibit No. 1? A. Yes. 

@. When was that? 

A. That was in late October, I think. 

Ome Or 1957, IN Th, 

Q. And at that time you discovered, did you, for 
the first time, that vou only had 726 trees? 

A. I—that reminded me that I had 726 trees. 

@. And in preparing the chart, Plaintiff’s Ex- 
hibit 1, vou testified that you went through your 
orchard tree by tree? A. Yes. 

Q. Se vou discovered a total of 300 and—with- 
draw that. You discovered a total of 691 limbs had 
been cut? 

A. I didn’t take that count, I don’t think, 

Q. Well, you discovered the total of the limbs 
that show on this chart as having been cut? 

A. Yes. 

Q. And with 726 trees containing an average of 
five limbs per tree, there would be some 3,600 limbs 


on the trees? A. I didn’t work it out. 
Q. That is just mathematical. 
A. Yes, mathematical. 


Q. Now, in the spring of 1957, prior to the ap-_ | 
plication of the spray material to your Merrill Gem 
trees, had you irrigated the Merrill Gem orchard? | 

A. Yes, we had. 

Q. And when did that irrigation take place? 

A. We planted a cover crop in October, and 
erew a cover crop during the winter, and we had 
irrigated the orchard about a week prior to spray- 
ing. 
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Q. Was that the only irrigation, or had you 
irrigated it throughout the winter? [181] 

A. We had irrigated throughout the winter. 

@. And the last irrigation then was approxi- 
mately a week prior to spraying? A, Yes. 

@. Did you have any infestation or presence of 
any inseets present in your orchard around March 
Ist, or shortly prior thereto? 

A. We had evidence of deposits of mite eggs in 
the orchard. Tim Hanna reported to me that he 
found both parlatoria scale and San Jose scale, on 
the peach trees. 

Q. Did you have any peach tree twig bore? 

A. I had not detected any peach twig bore. 

@. Had you looked for it? A. Yes. 

Q. Now, you testified that when Mr. Hanna sug- 
gested an application of the formula whieh was ulti- 
mately used that you objected to the use of four 
per cent oil? ied, 

Q. Had you used oil before on your peach trees? 
Never had used it. 

Had yon used oi! on any other trees? 

No. 

Upon what information then did you object 
to four per cent of oil? 

A. Well, I had spent 27 years in the department 
of [182] agriculture, and during that period of time 
I have seen some damage caused from excessive 
oil use. 

Q. Do you know what kind of oi] had been used 
in the instances in which you saw damage? 


OPop 
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A. No, I don’t recall what types of oil they 
were. 

Q. As a matter of fact, it 1s customary to use a 
heavy oil in the wintertime spraying, isn’t it? 

A. Yes, normally you use a heavier oil in the 
winter than you would in the summer. 

Q. Now, is Kern County a peach growing area? 

A. Kern County is a new peach growing area. 

Q. About how long ago did it start? 

A. The oldest orchard is only 15 years old. 

Q. I see. And had they tried to grow peaches in 
Kern County at any time in the past? 

A. Yes. 

Q@. Then the orchards that had been planted 
were then pulled out, is that correct? 

A. Yes. 

@. What was the reason? 

A. It was because they attempted to grow 
peaches on a peach root. Later on they developed 
new types of roots more resistant to nematodes, and 
from those roots we were able to establish orchards 
in lighter soil. 

Q. In other words, it was with the development 
of a new [183] type of peach tree? 

A. Well, both tree variety and root stock. 

Q. How many orchards are there in Kern 
County at the present time, do you know, that is 
peach orchards? A. Well, I don’t know. 

Q. It isn’t a major crop in the area? 

AS Nomi aise 

Q. Now, on March Sth and 6th, at the time this 


California Spray-Chemical Corporation 223 


(Testimony of Charles William Grimm.) 

spraying was done, can you tell me, first, the condi- 
tion of the Gold Dust trees insofar as leafing and 
budding is concerned ? 

A. <As best I remember, the Blazing Gold were 
farther advanced than the other two varieties, and 
there were a number of blossoms open the day we 
applied the material. The balance of them were in 
what I referred to as the popcorn stage, or where 
the buds had started to crack open. 

@. Can you give me an estimate of the percent- 
age of the Gold Dust blossoms that were virtually 
out? 

A. They were perhaps 50 to 60 per cent. that 
were well along. 

Q. In other words, of the buds on the Blazing 
Gold trees between 50 and 60 per cent were either 
| In full blossom or at least partially open? 

A. No, I didn’t say in full blossom; they were 
eracked open. 

Q. But they were not open? [184] 

A. ‘There were very few that were actually open. 
| They were in the advanced pink bud stage. 
| Q. And what about the leaves? 

A. The tips of the leaves were starting to show. 
@. Can you give me a percentage of the Gold 
| Dust buds and blossoms out? 

A. They are normally about three days behind 
the Blazing Gold, and I would roughly estimate 
maybe 30 or 40 per cent were in about the same 
stage as the Blazing Gold. 

Q. And the Merrill Gems, can you estimate—— 
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A. The Merrill Gems were in pink bud. 

Q. Were any of the blossoms opened? 

A. In the what? 

@. In the Merrill Gems? 

The Court: You mean any of the buds? 

Q. (By Mr. Barnard): Any of the buds? 

A. Yes, there were probably a few buds. 

@. Can you give me an estimate of the per- 
centage ? 

A. Well, it was very small. You would find an 
occasional bud, or blossom open. 

@. Would you say there was approximately five 
Per cone A. That may be correct. 

@. Five per cent of the buds were opened? 

A. Yes. [185] 

@. And the same percentage applied to the 
leaves ? 

A. Well, the leaves were not open in that sense. 
The leaf comes out after the fruit blossom opens, 
and the tips of the leaves, or the points of the 
leaves were visible. 

@. All right. Now, who applied the spray? 

A. We did; my men did. 

@. Your own employees? AD Yee 

Q. And what type of spray rig was used? 

A. We have a Hardy 600-gallon Hardy sprin- 


@. Is that pulled behind the tractor? 
A. Yes. 
Q. And how many nozzles are on the rig? 
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A. For spraying trees there are two, but we 
have other nozzles. 

Q. In this spray operation that was used here 
two nozzles were used, is that correct? 

Lee Chat is correct, 

Q. In other words, two men walked behind the 
rig and sprayed, one sprays to the right and one 
sprays to the left? ee Uiat is rieiit, 

Q. Do you know what part of the orchard they 
started on? 

A. Yes, we started on the southeast corner. 

Q. Southeast corner. And then did you progress 
in a northerly direction, alternating the direction in 
each row? [186] 

A. Yes, we started on the southeast corner and 
we didn’t complete the first two rows. We had to fill 
the tank and we went back in the same rows, on the 
outside rows, and then came back the second and 
third row, until we used the material, and then we 
started back from the east again. 

Q. Did you observe the spraying operation your- 
self ? A. I helped put on part of it. 

Q. And were you satisfied that a complete cover- 
age was being obtained on each tree? 

A. Yes, I was. 

Q. ‘In other words, the tree in the middle of the 
orchard would be sprayed first from one row cn one 
side and then from the other row on the other, is 
that right? 

A. I don’t quite follow your question. 

Q. Well, in other words, the men operating the 
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spray did not walk around an individual tree? 

A. Yes, they did. 

(). While the rig was going down the row they 
would walk about each tree? 

A. They had 50-foot lead lines on the nozzle, the 
spray rig is pulled up and stopped and the men 
walk around the tree and spray the tree, and it is— 
complete tree at a time. 

Q. And you are satisfied that a complete cover- 
age was being obtained on each tree? 

A. That is correct. [187] 

Mr. Hamilton: Your Honor, I am going to ob- 
ject to this ine of questioning, and going further 
with it, on this basis: I am under the impression 
that we have the stipulation that this spray was 
applied in the manner recommended by Cal-Spray. 
Therefore, I see no object to be gained by going 
into the mechanical operation of it. I do not want 
to unduly hamper counsel in his cross examination, 
but this certainly was not gone into on direct ex- 
amination on the basis of the stipulation. 

Mr. Barnard: I believe, if the Court please, that 
it was proper. However, I had finished that partic- 
Tiley slime: 

The Court: As long as it is finished, I guess 
there is nothing for me to rule on. 

Mr. Hamilton: The objection is withdrawn. 

Q. (By My. Barnard): Now, Mr. Grimm, ap- 
proximately how long was it after the spraying was 
completed on March 6th before you noticed any- 
thing unusual in your orchard ? 
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A. It was about a week, the best I remember. 

Q. And what was the first thing that you no- 
ticed ? 

A. I observed that in the Blazing Gold there 
seemed to be a burning of the blossoms that were 
open, the pistils at the end of the fruit had begun 
to dry and curl; most of the fruit, or some of the 
fruit—I shouldn’t say much of the fruit, but some 
of the fruit was beginning to shatter. [188] 

@. To what? A. Shatter, fall off. 

@. In other words, in the week between March 
oth and 6th, and the time that you noticed this con- 
dition, some of the blossoms had turned into fruit? 
Is that right? 

A. No, not the fruit itself. When the blossom 
opens the pistil is present with the blossom, and 
they began to show a burning or drying, dessication, 
and the blossoms began to drop. 

Q. That is what you meant when you said some 
of them began to drop? A. Yes. 

@. You didn’t mean the fruit? 

A. No, the fruit had not yet formed. 

Q. All right. Now, at that time had all of the 
blossoms on the Blazing Gold come out? 

A. No, not all of them. 

@. Did those which had not come out later come 


out in the normal manner? ne ess 
Q. And did they continue to develop leaves and 
—that is, blossoms develop fruit? A. Yes. 


@. Did the leaves which were not opened on 
March 5th and 6th then open in a normal manner? 


228 Charies W. Grunm vs. 


(Testunony of Charles Wilham Grimm.) 

A. Yes. 

My. Hamilton: May I inquire whether we are 
still talking about the Blazing Gold? 

mi, Gaeneard: Ves: 

The Court: That is my understanding of it. 

A. They did develop in a normal manner. 

Q. (By Mr. Barnard): Then I believe you tes- 
tified that after a short period of time this condition 
seemed to disappear from the Blazing Gold trees? 

A. Yes. 

Q. From then on they developed in a normal 
manner? A. Yes. 

Q. And they produced a normal crop? 

A. Yes. 

Q. Now, approximately how long was it after 
you first noticed this condition in the Blazing Gold 
trees before it had all cleared up? 

A. Well, it was a eouple of weeks that there 
was some evidence of it. 

@. In other words, then, in approximately three 
weeks after the spraying had been completed the 
Gold Dust trees were growing in a normal manner? 

A. Are we talking about the Gold Dust, or Blaz- 
ing Gold? 

I beg your pardon, Blazing Gold. [190] 

Yes, that is correct. 

And they continued so the rest of the season? 
Yes. 

Now, the Gold Dust trees, Mr. Grimm, did 
you ever notice anything unusual in that part of the 
orchard ? 


OPOre 
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A. There were two trees that showed the same 
symptoms as we found in the Merrill Gems. 

Q. When did that condition first appear? 

A. We didn’t notice that until probably about 
the time that the Merrill Gems began to show symp- 
toms. 

Q. And did that condition appear in any other 
trees in the Gold Dust at a later time? 

A. No, those two continued to show symptoms 
most of the summer. 

@. But it didn’t appear in any other trees? 

A. No, except in the bud blossoms as in the 
Blazing Gold. 

Q. In other words, do I understand that the 
Gold Dust trees exhibited the same condition as far 
as the blossoms which were opened ? 

A. We eould find some evidence of burning. 

@. In the blossoms? A. In the blossoms. 

Q. Yes. But the blossoms which were not opened 
when the spraying took place then opened in a nor- 
mal manner ? A. They seemed to. [191] 

Q. And the leaves which were not out then came 
out in a normal manner? 

A. Well, all of the leaves came out in a normal 
manner. 

Q. And with the exception of the two trees that 
you have mentioned that exhibited somewhat the 
same symptoms as the Merrill Gems, all of the bal- 
ance of the Gold Dusts developed normally through- 
out the rest of the year? A. That is correct. 

Q@. And they produced a normal crop? — 


230 Charles W. Grimm vs. 


(Testimony of Charles Wilham Grimm.) 

A. Yes. 

Q. Did the two trees which were affected in a 
manner similar to the Merrill Gems produce a crop? 

A. On about a fourth of the tree they did not 
produce a crop. 

Q. In other words, about three-fourths of the 
tree was normal? Ae es, 

Q. Did any of the limbs die on those two trees? 

A. Some of the small twigs, but no primary 
limbs died. 

@. Where were those trees located in your Gold 
Dust orchard ? A. Near the northwest corner. 

@. The northwest corner of the Gold Dust or- 
chard? A. Yes. 

@. And how many rows of Gold Dust do you 
have, do you [192] remember as to that? 

A. I think 12 or 13 rows, 14. 

Q. So they would be separated from the Merrill 
Gem trees by some ten or twelve rows? 

A. That is correct. 

Q. In other words, they were not contiguous? 

Be NO, 

Q. Now, when was the first time that you no- 
ticed something in the Merrill Gems? 

A. It was,—I believe Tim Hanna called my at- 
tention to it. It was a tree near the road, near our 
driveway and he thought it was a fertilizer defi- 
clency. 

The Court: I think the question was, Mr. 
Grimm, when did you notice it. When? 

The Witness: Oh, when. Thank you. It was 
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about the time that we were watching these blos- 
soms and the possible injury to those—to the other 
varieties of fruit. 

Q. (By Mr. Barnard): In other words, some 
time approximately one week after the spraying, 
but less than three weeks? 

A. I would say that is near correct. 

Q. Did you then go out into the orchard with 
Mr. Hanna? A. Yes. 

Q@. And examine this tree? A. Yes. [193] 

Q. What was its condition when you first exam- 
ined it? 

A. It looked very yellow and sickly, and he sug- 
gested that we put a leaf feed on it to see if we 
couldn’t revive it. 

@. And as a matter of fact, he brought. you out 
a bag of leaf feed? A. Yes. 

Q. But you didn’t apply it? 

A. We didn’t apply it. 

Q. How long after you noticed this first tree did 
you notice the condition in some of the other trees? 

A. It was within a few days. 

Q. And then did it gradually spread throughout 


the orchard ? AS Yes it did. 
Q. In other words, it didn’t come out in all trees 
on the same day? A. No. 


Q. First you noticed it in one tree, a few days 
later there might have been ten or fifteen trees? 

A. Yes, that is correct. 

Q. And then a few days later another ten or 
twenty? Is that the way it happened ? 
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A. Well, it also happened you would see a small 
spot on one tree, and you would find another spot 
on another tree, and then it began to progressively 
get worse. [194] 

Q. But it did not happen all at once? 

ee NO: 

Q. But it got progressively worse? 

A. It did get progressively worse. 

Q. For how long a period of time did the or- 
chard continue to get progressively worse ? 

A. Well, for about, I would say probably about 
a month, a month’s time. 

@. In other words, that would be for a period of 
time approximately six weeks after the spraying? 

A. It could be, a month or six weeks. 

@. From the time it started? 

A ron the tinge. starved: 

Q. From the time you first noticed it which was 
a little more than a week after the spraying, is that 
correct ? 

The Court: You will have to speak audibly, Mr. 
Grimm ? 

A. Yes, that is correct. 

Q: (By Mr. Barnard): Now, I am noire 
to tie you down to six weeks exactly, don’t misun- 
derstand me. Six or eight, or something like that? 

A. It’s within that period of time. 

Q. Fora period of six or eight weeks, or some- 
where in that neighborhood, the trees got progres- 
sively worse? A. Yes, that is correct. [195] 

@. And then what happened ? 
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A. They seemed to stand still. 

Q. In other words, the condition didn’t get 
worse, but it didn’t get better? 

A. That is right. They stood still for, well, I be- 
lieve until June or July, we began to see some new 
¢erowth on some of them. 

Q. All right. Then for whatever period it is 
until some time in June or July they stood still. 
Then would you say they started to improve ? 

A. Yes, they did. 

Q. None of the limbs which had actually died 
eame back? A. No. 

But new shoots came up? 

That is correct. 

Where did they come from? 

They came from all parts of the tree. 

From all parts of the tree? 

Yes, except the dead areas, of course. 
Naturally. Did the condition of the trees then 
gradually improve from then on through the bal- 
ance of the growing year? 


OPOProreo 


A. Yes, they improved progressively. 

Q@. Until in September, or approximately Sep- 
tember, at a casual observation the orchard looked 
fairly normal, didn’t it? [196] 

A. Yes, the new growth had masked over the 
deadwood and the leaves had dropped over and they 
were pretty well concealed. 

@. The dead limbs were still there? 

Ae YES, 

Q. And they were not cut off until October, but 
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the trees had leafed out enough it was pretty well 
masked ? Ay Pat is vient, 

Q. Now, going back to when the condition was 
at its worst, Mr. Grimm, what did you see on a 
visual observation of your trees? 

A. I saw the south side devoid of foliage in 
most cases. F'rom the tip to the trunk, and in some 
eases the trunk, the bark, cambium, had died, and in 
many cases the dead bark was on the south or 
I might say the lower portion of the hmbs, the top 
of which would still be green, and growing branches 
and foliage. The fruit that was on the limbs some 
completed to maturity, and on the same limb you 
would have all sizes of fruit from—anything from 
the size of a peanut to the size of a golf ball, and 
they hung there all winter—all summer and up into 
the winter. They would not develop. 

Q. Had you finished? 

A. I think that just about covers it. 

Q. In examining your trees, did you find the 
cambium layer, when you peeled the bark, was 
dark? [196-A | 

A. Yes, 1t was discolored. 

Q. And did you find that on portions of the 
trees, of the trunks and the limbs there was oozing 
juice ? A. No. 

Q. You didn’t find any of that? A. N@ 

Q. Did you find that when you peeled the bark 
it had a sour smell? 

A. I couldn’t detect that. 

Q. You couldn’t? A. No. 


California Spray-Chemical Corporation 2385 


(Testimony of Charles William Grimm.) 

Mr. Barnard: Pardon me, vour Honor. I thought 
I had the page number and I apparently didn’t. 

Q. Mr. Grimm, do you recall that your deposi- 
tion was taken in this action on December 13th 

A. Yes. 

Q@. ——1957? May I have the original? 

I will hand you the original of that deposition, 
Mr. Grimm, and ask you to read on page 56, read 
to yourself, on page 56, commencing with line 17, 
running through to page 57 and through line 3— 
or through line 6. 

According to this I did smell it. 

Have you finished reading it, Mr. Grimm? 

I read down to line 25. 

Read down to what? [197] 

To line 25. 

Then over on page 57, through line 6. 

If I did I had forgotten it because I ecouldn’t 
—TI didn’t remember the smell. 

Q. May I ask you again, you remember the tak- 
ing of your deposition ? A. Yes, I do. 

Q. And at that time were these questions asked 
you and these answers given by you: 

“Q. From your investigation while observing 
these trees closely after you discovered this condi- 
tion did you notice any sour smell when you cut 
through the bark? “A. Yes. 

“Q. Was that rather prevalent throughout the 
entire orchard ? 

“A. <Any of the limbs which had the cambium 
layer damaged released a sour smell. 


Be eS 
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“Q. Was that same cambium layer darker than 
usual ? ‘fA. Very much so. 

““@. Was that condition common throughout the 
entire orchard? 

“A. Yes, wherever the condition existed. 

“Q. But where the condition did not exist and 
where the limbs or trees were seemingly unaffected 


then [198] the cambium layer was normal? 
hs VS 


Were those questions asked you, and did you give 
those answers ? 

A. Yes, that is correct. 

Q. Now, Mr. Grimm, referring to Plaintiff’s 
Exhibit 2, which is the invoice for the purchase of 
part of the material, there appears on that docu- 
ment the notation “for experimental sale.’’ 

A. Yes. 

Q. And you testified that nothing had been said 
to you about any experiments? 

A. That is correct. 

Q. Do you know what that term means on that 
invoice ? 

A. You mean the term “experimental sale’’? 

Q. For experimental sale? 

A. No, I don’t know what it means. 

Q. Now, referring to Plaintiff’s Exhibit 5 
through 9, which I believe are the colored pictures, 
are they not? You recall these are the colored pic- 
tures of your orchard ? A. Yes, 

Q. Did I understand you to mean that these pic- 
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tures were progressive from April through the mid- 
dle of July, and showed the condition of the orchard 
at various times, or were they all taken on the 
same day? 

A. They were all taken on the same day. [199] 

Q. They were taken then in July? 

A. As best I remember it was about that time. 

@. I see. And on these pictures you can see, can 
you not, the fruit which has remained on the 
branches ? A. Yes, that is correct. 

Q. Jn other words, the little dark spots you see 
are undeveloped peaches ? 

A. Yes, there is fruit on some of these trees. 

The Comt: Mr. Grimin, will you speak up 
loudly. 

A. There seems to be fruit on some of these 
trees. It might indicate that these pictures were 
taken prior to July. 

Q. (By Mr. Barnard): And in fact one of the 
pictures shows considerable fruit that can actually 
be recognized as peach, does it not? A. Yes. 

Q. That is where the man is picking them. 

A. Yes, that is correct. 

@. What I was referring to first, Mr. Grimm, 
these httle dark spots 

A. Those are fruit. 

Q). that appear on the branches that have no 
foliage on them are the undeveloped peaches that 
you were referring to? A. Yes. 

Q. As a matter of fact, your Merrill Gems were 
picked before July, weren’t they? [200] 
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A. Yes, they were picked, we started picking on 
June 4th, actually. 

(). And when did you complete the picking? 

A. Our last shipment was on June 11th. 

Q@. So at least one picture which shows the 
peaches on the tree must have been taken during 
that time? 

A. I would say it was taken prior to that time. 

Q. Prior to June 11th? 

A. I would say that. 

@. And all the pictures were taken at the same 
time ? wey Cs: 

Q. Now, the other pictures that have been intro- 
duced in evidence, Mr. Grimm, as Plaintiff's Ex- 
hibit 10, do you remember the set of 16 pictures? 

A. Yes. 

Q. 10-A and 10-B being pictures of normal 
trees ? i wes 

Q@. The rest show the cutting that was neces- 
sary. A. Yes. 

@. Those pictures show foliage on those trees, 
do they not? 

The Court: Show the witness the exhibit. Mr. 
Grimm, note the Clerk’s mark 10-A will designate 
it. You see the Clerk’s mark on there? 

The Witness: Yes. [201] 

Q. (By Mr. Barnard): Here is 10-A and 10-B, 
and those are his notations. A. Yes. 

The Court: Did you have a question, Mr. Bar- 
nard? 
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Q@. (By Mr. Barnard): I asked Mr. Grimm if 
those pictures didn’t show foliage on the trees. 

A. Yes, that is correct. 

@. And was it your testimony that those pic- 
tures were taken in December or January, that is 
December of 1957 or January of 1958? 

A. These pictures were taken quite recently. If 
I could have the folder these originated in I could 
get you the exact date on them. These were taken 
this year, I believe. 

This was the last group of pictures that I took, 
and they were developed on March 24th, and I took 
them just a few days before. This other group was 
the ones I took in 

@. And they were developed on March 24th? 

The Court: Let’s be sure we understand Mr. 
Grimm’s statement. Certain pictures were developed 
March 24th? 

The Witness: Yes, that is this group of pic- 
tures. 

The Court: What group is that? Is that the 10? 

The Witness: Yes. 

Mr. Barnard: That is Plaintiff’s Exhibit 10, Mr. 
Grimm. 

The Witness: Yes. [202] 

The Court: All right. Now, you said the ‘‘other 
group,’ I don’t know which ones you were refer- 
ring to? 

The Witness: The small Kodak pictures were 
taken shortly after and during pruning time. 
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Mr. Barnard: Are you referring to Plaintiff’s 
Exhibit 11? 

The Witness: Yes. They were taken during 
pruning time, or about the 


The Court: J think you will have to speak 
louder, My. Grimm. 

The Witness: They were taken during pruning 
time. 

Q. (By Mr. Barnard): Now, you stated, Mr. 
Grimm, that the pictures represented in Plaintiff’s 
Exhibit 10 were developed on March 24th. That 
leaves one gap. Did you have them developed as 
soon as you took them? A. Yes, I did. 

The Court: That is this year, 1958? 

The Witness: This year. 

Q. (By Mr. Barnard): So it is your testimony 
now then that Plaintiff’s Exhibit 10, consisting of a 
group of pictures A. Yes. 

Q. was taken in March of 1958? 

eee iat 1s correct, 

Q. And they are pictures of your orchard ? 

A. Yes. 

Q. Plaintiff’s Exhibit 11, which is also a group 
of pictures and which are the colored ones, were 
taken around pruning time of 1957, which would be 
in the fall? 

A. Sometime during the winter. 

Q. Sometime during the winter. Now, what 
about Plaintiff’s Exhibit 10-A, Mr. Grimm, and 
10-B and 10-C. 
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A. These were taken at the same time as this 
other series of 10 were taken. 

Q. In other words, all of Plaintiff’s Exhibit 10 
were taken at the same time? A. Yes. 

Q. And that was in March of this year? 

A. Yes. 

Q. So that the pictures in Plaintiff’s Exhibit 
10 show the condition of the foliage as it now ex- 
ists, ov as it existed in March of this year? 

A? Yes. 

Q@. And not as it existed at any time in 1957? 

eee hai is commect. 

@. Now, in 1957 you produced 1756 boxes of 
Merrill Gem peaches, is that correct? 

i tareis correct: 

Q. I believe at one time you used the word 
“lug”; do you use those two words interchange- 


ably ? [204] A. Yes. 
Q. In other words, whenever you refer to a lug 
or box you mean the same thing? A. Yes. 


Q. What size is that? 

A. That is a regular L.A. lug, two layer pack; 
what we commonly refer to as L.A. lug. 

Q. Two layers of peaches in it, and approxi- 
mately how much does it weigh? 

A. From 17 to 20 pounds, depending on the size, 
net. 

@. Do you know how many lugs or boxes of 
Merrill Gem peaches you produced in 1956? 

A. Yes, I produced 1423 lugs. 
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@. 1423. Now, you testified that it cost you 
$484.50 to cut away the dead wood. 

A. And to haul it out. 

q. And to haul it out. You testified that in order 
to do this you bought a pneumatic saw? 

mw 6s: 

@. Was the price of the saw included in the 
$484.50 ? A. Yes, it was. 

@. You still have the saw? A. Wes 

@. And it is still in working order? 

A. Yes. [205] 

Q. Now, your estimate of the fair market value 
of your orchard prior to 1957 was $2,250? 

A. Yes, I believe that is about right. 

Q. And your estimate of the fair market value 
afterwards was $1,550. I just want to be sure. Is 
that your opinion of the value after all of the trees 
have grown back to full growth? 

A. Yes, I believe that would be the difference 
that I would lose if I attempted to sell that orchard 
four years from now, five years from now, as of 
today’s value. 

@. Jam not sure I understood. 

A. What I mean to say is that I would be penal- 
ized in a market, I believe, about $700 an acre at 
any time that I would attempt to move that or- 
Chara 

Q. You mean if you tried to sell it today, or 
next year, or if you tried to sell it five years from 
now? 
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A. There is a certain permanent damage affixed 
to the orchard that will never recover, I believe. 

Q. And that in your opinion is approximately 
$700 an acre? 

A. I believe that would be near correct. 

My. Barnard: If the Court please, I believe that 
I have finished with Mr. Grimm almost, if I might 
have just a few minutes to check over my notes. 

The Court: How long do you think it will take, 
Mr. Barnard? [206] 

Mr. Barnard: Oh, three, four or five minutes. 

The Court: Well, we will take a very short re- 
eess then. Members of the jury, keep in mind the 
admonition I have given you. We will take a short 
recess. 

(Short recess.) 

The Court: The jury is present, gentlemen? 

Mr. Hamilton: So stipulated. 

Mr. Barnard: Mr. Grimm, I have just one more 
question: 

Q. Can you estimate for me the length of time 
that elapsed between the time that you noticed the 
first Merrill Gem tree, or the condition of the first 
Merrill Gem tree to be something wrong, and the 
time that the last tree got sick later on? 

A. Well, it was perhaps a month or six weeks 
that the whole orchard seemed to deteriorate, and 
some of those trees are still showing signs of deteri- 
oration. I found a new limb just recently that had 
died from the tin down, on one tree. 

Q. Died in 1958? 
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A. It died after we pruned it, in probably De- 
eember of this year. 

Q. Have your trees been sprayed with an oil 
spray since March 6, 1957? 

A. They have not. 

@. <All right. Now, I think you misunderstood 
my first [207] question. I realize you have already 
testified as to how long the condition existed, and 
you testified it started with one tree, and as days 
went on vou noticed more and more and more trees. 
Can you estimate for me the length of time that 
elapsed hetween the date you saw the first tree and 
the date that finally the last tree got sick that did 
get sick? The condition of course remained in the 
trees for a long period of time. Do you understand 
my question ? 

A. Yes, I think I understand the question. We 
began to watch that first tree, and suddenly we 
began to see the symptoms on many trees, and it 
seemed that overnight the whole, or most of the or- 
chard collapsed, and it stayed—it continued to col- 
lapse for a period of a month or more, and then it 
seemed to stay in about that position, and then 
began to recover. 

Q. Did the condition show up in any given tree 
a month later for the first time? 

A. No, there were symptoms on most—well, I 
would say that most of the trees showed symptoms 
early and continued to develop more symptoms as 
time progressed. 

Q. Then what I am trying to get is when was 
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the last time that a tree showed symptoms for the 
first time? 

A. Oh, I don’t know that I can answer that 
question. I believe that the injury was within a rel- 
atively short period; in other words, with a week 
or ten days all the trees [208] that became affected 
seemed to become affected. 

Q. Within a week or ten days after you noticed 
the first tree it had spread to all that it was ever 
going to spread to? 

A. I believe that is right. 

My. Barnard: I have no further questions. 

The Court: I think, gentlemen, we will recess 
for the night now. 


Mr. Hamilton: Very well. 


(Admonition to the jury, and recess at 4:15 
p.m, to 9:30 a.m., April 10, 1958.) [209] 


Minisday April 10, 1858, 9:30 a.m. 
The Court: Do counsel stipulate the presence of 
the jury? 
Mr. Hamilton: So stipulated. 
Mr. Barnard: So stipulated. 


CHARLES W. GRIMM 
the plaintiff, having been previously duly sworn, re- 
sumed the stand and testified further as follows: 
Mr. Hamilton: Counsel, had you finished your 
cross? 
Mr. Barnard: Yes. 
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Redirect Examination 

Q. (By Mr. Hamilton): Mr. Grimm, on cross 
examination yesterday it was brought out that part 
of the expense that you gave to me as the cost of 
removing the dead wood from your orchard, haul- 
ing it out, stacking it and burning it, was a pneu- 
matic power saw, and I believe you stated that the 
saw cost $225, is that the correct figure? 

noe hat isscomecr 

Q. And you still have that saw? 

A. Yes, sir. 

Q. Did you purchase that saw solely and exclu- 
sively because of the amount of work necessary in 
removing the timber from the orchard? 

A. Yes, sir. [212] 

Q. Do you have any further use for it? 

A. Not immediately, at least. 

Q. You may at some future time have some 
use for it? A. It may be. 

Mr. Hamilton: Myr. Grimm,—and counsel, this 
I think should have been covered on first direct 
examination, but I will ask it now with your leave: 

Q. Your ordinary expenses of caring for your 
orchard, such as annual irrigation, fertilization, the 
ordinary spraying programs, will those expenses 
be any greater, or any lesser, by reason of the 
present condition of your orchard? 

A. Well, I would expect that I would probably 
have to use a good deal more fertilizer to increase 
the growth of the trees, and I am sure that I will 
have a pruning expense additional over what would 
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be considered normal. As far as irrigation, I don’t 
think that I would probably have any additional 
expense in that. 

Q. Do you have, sir, any estimation of the addi- 
tional expense of fertilization that will accrue to 
you by reason of injury to your orchard? 

A. Well, that would be entirely speculative. I 
would have to see the results of the growth to de- 
termine whether or not they will actually need 
fertilization. 

Q. In other words, as you sit there now it would 
be [213] entirely a guess? 

A. Yes, it would be a guess. 

Q. Then, for the purposes of your contention 
concerning damages, can we conclude that so far 
as the ordinary expenses of taking care of your 
Merrill Gem peach orchard, as they heretofore ex- 
isted annually and will hereafter exist annually, 
will be the same? 

A. I think that might be concluded. 

Q. Mr. Grimm, on cross examination it was 
pointed out to you that when your deposition was 
taken you indicated at some time or another you 
detected the presence of a sour odor, and you stated 
on the witness stand in court on direct examination 
—pardon me, I believe on cross examination, that 
you did not detect any sour odor. There is an 
inconsistency. Do you have any explanation for 
that apparent inconsistency ? 

A. I believe so. When I gave my deposition 
I used the word “sour”, and I probably misused the 
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word as being descriptive of what I really meant. 
At the time the investigation was going on, with 
the men that we had from the various departments, 
the question often arose and always arose as to 
whether or not a smell was detectable, and at that 
time I couldn’t smell it. But later in the stm- 
mer it seemed I could detect an odor of some sort, 
and when we finally cut those large ihmbs with that 
power saw you [214] could very definitely get an 
odor, which, if IT had a choiee of words now, IL 
would say was more of a fermentation smell than 
a sour smell. 


Mr. Hamilton: I have no further questions. 


Recross Examination 
Q. (By My. Barnard): Mr. Grimm, I have just 
one question. You recall again when we took your 
deposition ? A. Yes. 


Q. Do you recall the testimony that I read to 
you yesterday concerning that? A. Yes. 

Q. You will recall that the question I asked was 
directed to the time that this condition first arose, 
and the time that you were examining these trees 
earefully, and not to the fall, isn’t that true? 


A. The times that we were examining these 
carefully was quite late in the spring or early sum- 
nner, 


Q. In other words, when the condition first came 


about in your orchard, you didn’t pay much atten- 
tion to it, is that what you mean? 


California Spray-Chemical Corporation 249 


(Testimony of Charles William Grimm.) 

A. No, I mean that when the damage first oc- 
eurred I could not detect any odor at all. 

Q. But you did examine your orchard carefully 
and watch it day by day, from the first minute 
this condition [215] existed? 

A. Well, I wouldn’t say day by day; every oe- 
easion that we could. 

@. livery time you could get out there, you did, 
right? A.” Nes: 

Q. And you testified on direct examination that 
you and Mr. Hanna both looked at it carefully? 

A. Yes. 

@. And you watched this condition exist? 

A. That is right. 

Q@. And you were trying to figure out what was 
wrong? ees. 

Q@. All right. Now, I ask you again, do you 
want to see the original? 

A. No, I think I remember. 

Q. I ask you again if you remember in the tak- 
ing of your deposition these questions were asked: 

“Q. From your investigation while observing 
these trees closely after you discovered this condi- 
tion did you notice any sour smell when you cut 
through the bark? AY pegs? 

Now, that question was asked, wasn’t it? 

The Court: I think there is no question, Mr. 
Grimm stated yesterday the questions which you 
read to him were [216] asked, and he gave the 
answers. Is that right, Mr. Grimm? 

The Witness: Yes, sir. 
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Q. (By Mr. Barnard): And is it your testi- 
mony now that in answering “yes” to that question 
you were thinking of some time later? 

AD Thad is corcect: 

Mr. Barnard: Very avell. That isvall 

(Witness excused.) 
The Court: Next witness? 
Mr. Hamilton: We will call Grant Merrill. 


GRANT MERRILL 
called as a witness by plaintiff, having been first 
duly sworn, was examined and testified as follows: 
The Clerk: Just state your full name. 
The Witness: Grant Merrill. 
The Clerk: Have that seat. 


Direct Examination 

Q. (By Mr. Hamilton): Your name is Grant 
Merrill, is that correct? A. That is right. 

Q. Mr. Merrill, where do you reside? 

A. My home is in Red Bluff, California. 

Q. What is your business or occupation, sir? 

A. J am a peach grower and shipper and plant 
breeder. 

Q. You are, are you not, the father of the Mer- 
rill Gem [217] peach? 

A. I originated that variety, yes. 

Q. How long have you been in that business, 
the business of raising peaches, business of breed- 
ing varieties of peach trees? 

A. Well, I planted my ‘first peach orchard in 
1928, and we started our first work on breeding 
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new varieties of peaches and nectarines about 1930. 

Q. In other words, you have been in that. busi- 
ness for 28 to 30 years? i Ulagrissadohic 

Q. How much peach orchard do vou have under 
your personal direction and control? How many 
acres ? 

A. Well, we have 95 acres, plot in Red Bluff, 
that is either in commercial orchard or in experi- 
mental work breeding peaches and other fruits. 
All the 95 acres is in except for a few walnuts, 
and building sites. Then we have another 44 acres 
there. Then we have 60 acres at Bakersfield, and 
then we have a new planting of 150 acres under 
lease in the orchard at Bakersfield. 

Q. The only two areas in which you have peach 
orchards then is in the Red Bluff area and in the 
Bakerfield area? A. That is right. 

Q. Mr. Merrill, your orchard in the Bakersfield 
area, how far is it from the Grimm Merrill Gem 
peach orchard? [218] 

A. Oh, I guess it is a little better than ten 
miles, 10 or 12 would be my estimate. 

Q. Is that orchard of yours all Merrill Gems? 

Pee NO OU eaa heron Of it. 

Q. In your 30 years of working with peaches, 
Mr. Merrill, have you observed and know the fig- 
ures on sales of peach orchards over that period of 
time ? 

A. Oh, more or less; I think as you observe in 


your business and talk to neighbors and other quali- 
fied people. 
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Q. You have yourself started and brought to 
production peach orchards, have you not? 

A. Qh, yes. 

Q. You know the cost and expense of bringing 
a peach orchard into full production? 

Wee aise aiehn, 

Q. Mr. Merrill, do you have an opinion on— 
strike that, please. My. Merrill, have you been in 
the Charles Grinm Merrill Gem peach orchard? 

A. Yes. 

Q. Stave you been in that peach orchard prior to 


March 4, of 1957? A. Yes. 
@. Have you been in that orchard since March 
Oiieot 17 7 A. Yes. [219] 


Q. My. Merrill, do you have an opinion on the 
fair market value of the Charles Grimm peach 
orchard on March 4, of 1957? 

A. Well, it’s pretty hard to determine—— 

The Court: The question calls for a yes or no 
answer. 

The Witness: Oh. What was the question again? 

Q. (By Mr. Hamilton): Do you have an opin- 
ion on the fair market value of the Charles Grimm 
peach orchard on March 4, 1957? 

A, I have some ideas, yes, sir. 

Q. What is that opinion? 

The Court: I think I would like to ask the wit- 
ness some questions. 

Mr. Hamilton: Certainly. 

The Court: My. Merrill, what is your under- 
standing of the term “fair market value’’? 
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The Witness: Well, it is what I might sell for 
or others might buy from me, under normal trad- 
ing conditions, nothing forced about it. That is 
about what I would call fair market value. 

The Court: Well, it is what a willing seller 
would sell for, and a willing buyer would pay for, 
in the open market 

(ies Witness: “Wee: 

The Court: ——neither acting under any com- 
pulsion, and [220] each being fully informed as 
to all of the uses to which a piece of property has 
been adapted, or is adaptable. It isn’t what you 
would sell for, what I would sell for; it is what a 
willing buyer and a willing seller might arrive at 
through negotiations in the open market. Now, 
that is, I think, the definition that you should 
have in mind. 


Are you a real estate broker? 

The Witness: No, six. 

The Court: Not a salesman? 

The Witness: No. 

The Court: Have you bought or sold any real 
property in Kern County? 

The Witness: Just bare property without any 
orchard on. 

The Court: Have you kept informed as to the 
sales of peach orchards in that area? 

The Witness: As far as I know there has been 
none sold in Kern County. There has been some 
orchards sold in Fresno County I know about. 
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The Court: I have no further questions. 

Q. (By Mr. Hamilton): Bearing in mind, Mr. 
Merrill, what Judge Jertherg has told you, would 
you now, basing your opinion upon that, give us 
your opinion as to the fair market value of Mr. 
Grimm’s orchard on March 4, 1957? 

Mr. Barnard: If the Court please, in view of 
the [221] witness’ answers to your Honor’s ques- 
tions, I would object on the ground a proper foun- 
dation has not been laid. The witness has stated 
that he knows of no sales of orchards in Kern 
County. 

The Court: I think I wil have to sustain that 
objection, Mr. Hamilton, on the ground of lack 
of foundation. 

Mr. Hamilton: Your Honor, on that particular 
situation, it has been brought forth in evidence 
that peaches are of comparatively recent vintage 
in Kern County. The Court would not leave us 
in a position where it would be impossible by a 
man of 30 years experience to fix his opinion of a 
fair market value by reason of the fact there have 
been no sales, a commodity that in that area is so 
relatively new that an historical market has not 
developed. Mr. Merrill has stated that he knows, 
and has purchased bare land; that he knows the 
cost of producing an orchard from the root stock 
stage to full production, and while there may be 
an absence of sales, it seems to me that we are 
entitled to have his opinion; that the fact it was 
not based on any sales in Kern County may go to 
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the weight of that, rather than excluding his opin- 
ion entirely. 

The Court: Well, I beheve, Mr. Hamilton, that 
fair market value means about what the defimition 
says, 1t is what the market reflects. Now, I agree 
that if there are no sales from which the market 
can be determined, that fair [222] market value 
may be arrived at by other means. But I don’t 
think you have laid the foundation for that. 

Q. (By Mr. Hamilton): Mr. Merrill, when was 
the Merrill Gem peach first observed by you? 

A. In 1942 the seedling that later became the 
Merrill Gem was first observed to fruit. 

@. And when was the Merrill Gem first planted 
commercially ? 

A. Well, I planted the first trees myself in 1944. 

Q. In 1944. A. February 1944. 

Q@. Where were those trees planted? 

_ A. In Kern County, on my property I now own. 

Q. Now, have you, sir, continued to plant Mer- 
ruil Gems on any property, additional trees from 
time to time? A. Yes. 

Q. I take it as a matter of mathematics—strike 
that, 1f you would. Of your original 1944 plant- 
ing, Mr. Merrill, are there any left? 

A. Yes, some of them. 

Q. Then the oldest producing Merrill Gem peach 
trees would be 14 years old? 

A. That is right, this February. 

Q. That would be going into, as you would 
express it, [223] their fifteenth leaf? 
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A. That is right. 

Q. Do you recall how many acres there were 
in that original planting? 

A. There are about ten acres. 

Q. What is the size of your Merrill Gem or- 
chard in Kern County at the present time? 

A. Well, this particular farm has 22 acres on it, 
and the other farm newly planted has ten acres. 

The Court: You mean, both in Bakersfield? 

The Witness: Both in Kern County. 

The Court: Kern County, yes. 

Q. (By Mr. Hamilton): By the other farm, 
you refer to the 150 acres you had on a lease basis? 

New hay isericht. 

Q. Mr. Merrill, from your experience in the 
peach business, and your observation of the Mer- 
rill Gems, what is its productive life span? 

A. Well, I think under normal good growing 
condition I would think the tree would last around 
30, 35 years. 

@. When, sit, does a Merrill Gem peach come 
into maximum production ? 

A. About the sixth or seventh leaf. 

Q. Have you had on many occasions had Mer- 
rill Gems [224] planted and brought to bearing 
through their fifth leaf? A. Yes. 

@. From vour experience what production can 
be expected from a Merrill Gem, in normal health 
and vigor, in good condition, in the year of its 
fifth leaf? 

A. Well, it wouldn’t be full production yet. I 
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would say somewhere between four and eight tons 
to the acre. 

Q. Four and eight tons, or four and eight lugs 
—excuse me. 

A. It would be four and eight tons, 400 to 800 
Jugs per acre, either one would be approximately 
correct. 

Q. Can you reduce that to production per tree? 

A. It would be approximately four to eight lugs 
per tree. 

Q. Four to eight lugs per tree. Sir, in com- 
parison with other varieties, of approximately the 
same harvest date, is the Merrill Gem a desirable 
peach on the open market? 

A. It has brought the highest price of any 
peach at any time of the year on an average of a 
year. 

Q. Does it ship well? A. Very well. 

Q. In the Bakersfield area, when annually is 
the average annual harvest date? 

A. In Kern County? 

Q. Yes. [225] 

A. Well, it will start on early seasons in early 
districts the last week in May, and in later dis- 
tricts and in later years it will run up to the 
second week in June, starting harvest. 

Q. In other words, it is late May and early 
June? A. That is right. 

Q. Mr. Merrill, do you keep records of your 
Merrill Gem peach production ? An Nes 
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Q. As a matter of fact, those are rather elab- 
orate records, are they not? 

A. We keep very careful records. 

Q@. As a matter of fact, you keep a pecordaam 
which you can even give the average number of 
peaches per tree harvested each year, is that cor- 
rect? A. iat is rieit: 

Q. Did you, Mr. Merrill, at my request go back 
through your records, and using those Merrill Gem 
peach trees in Bakersfield that were at the time 
the figures were taken at maximum production, in 
other words, in their sixth leaf or over, compile 
your production records for me? 

A. I have to qualify the answer in two ways. 
My secretary and I both went over the figures, and 
then we did not compile the figures off only the 
old trees. We added in the younger trees, and it 
is my custom to go through [226] the orchard each 
two or three years and take the trees that are half 
in bearing, and give them a half score; those that 
are a quarter bearing, give them a quarter score, 
and so on, and add that up and determine what 
the total number of equivalent mature trees these 
are. We have to do that because we have had 
severe nemetoid damage in that orchard before we 
had to change roots, and even some since then, and 
also it was an experimental orchard, developing 
these new varieties, and we changed over some 
of the varieties, starting with ten acres of Gems 
and we now have 22, we gradually changed them 
over, so that at various times we had various age 
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trees. And for my own information, in order to 
determine what was the production per tree and 
make a study of my costs, and so on, we used the 
proportions of various ages of trees for my own 
information, to try to determine what our costs 
were, and production factor, and so on. So it 
wasn’t just the five year olds or older, it was the 
proportion of mature trees we used. 

Q. And are those figures, those proportional 
factors, put into those records at the time that tree 
was in production? 

A. We went through the records, usually in the 
wintertime when the tree is most easily observed 
without leaves and growing conditions, and we usu- 
ally make it at that time, sometimes in the fall 
when some of the leaves are still on. [227] 

Q. But that factor is put into your records and 
preserved by you, and was used by you in compil- 
ing this historic production for me, is that correct? 

A. We compiled it at the time, and put down the 
figures in our book, and after we compiled it, we 
didn’t keep it any more. In other words, each 
year, or every other year, or at regular intervals, 
we get a proportion allowing for growth, and we 
try to get what we consider as a basis for our own 
information. 

Q. And you and your secretary, you say, both 
worked on these figures ? Ae nat is comect. 

Q. There were some records preserved by you 
at the Bakersfield office kept at your home office in 
ted Bluff, is that correct? 
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A. The records were kept at Red Bluff. 

Q. And such work as your secretary may have 
done was under your supervision? 

A. That is correct. 

@. From records under your control? 

A. Right. 

The Court: Mr. Hamilton, let me interrupt for 
a moment. 

(Other court matter.) 

The Court: All right, I think we can go ahead. 

Mr. Hamilton: Thank you, your Honor. [228] 

@. Mr. Merrill, do you have with you a copy or 
the original of the production records which you 
delivered to me? A. Yes, I have. 

Q. In 1951, sir, how many Merrill Gem peach 
trees did you have in full production ? 

Mr. Barnard: Now, if the Court please, may I 
interpose an objection to the question, and to all 
questions directed towards this survey, on the 
ground that the answers given by Mr. Merrill as 
to how it was prepared show that it was not based 
on production of a given group of trees of a cer- 
tain age, but was based on a composite which is 
dependent entirely on Mr. Merrill’s opinion as to 
whether he gave a tree half credit, a third credit, 
or full credit, and so on. Therefore, it is not com- 
petent evidence of the productivity of a given tree 
or a given acre. 

The Court: Are you talking, Mr. Merrill, about 
Gem peaches in the Bakersfield, or Kern County 
area? 
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The Witness: That is right, Merrill Gems. 

The Court: In Kern County? 

The Witness: That is right. 

The Court: Now, confine yourself first to 1951, 
first, Mr. Merrill. Explain again to me exactly 
how you made this survey with respect to 1951. 

The Witness: Well, it happens in the year 1951 
there was no survey necessary because in that 
particular year [229] the trees were all in full bear- 
ing that we had records on. Some of the years we 
had to proportion but not 1951. 

The Court: In 1951 you have a survey of the 
actual production from a given number of Gem 
peach trees in Kern County, is that right? 

The Witness: That is right. 

The Court: Well, I am going to overrule the 
objection as to 1951. 

Mr. Hamilton: Thank you, your Honor. 

The Court: Read the question, Miss Schulke. 

(Question read.) 

The Court: I am confining it now to Kern 
County. 

Q. (By Mr. Hamilton): All of the records that 
you delivered to me were confined exclusively to 
your orchard in Kern County, south of Bakers- 
field ? A. hat is right. 

Q. Do you recall the question now, sir? 

A, 600 trees. 

Q. And what was the number of lugs of peaches 
produced ? A. 2,792. 
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Q. What was the average number of lugs per 
tree produced ? A. 4.6. 

Q. What was your f.o.b. selling price in Kern 
County? [230] 

Mr. Barnard: If the Court please, I don’t be- 
lieve the selling price in 1951—— 

The Court: No, I will sustain the objection with 
respect to selling price in 1951. I think it is a 
little too remote, market conditions change; it would 
depend upon many variable factors. So I will sus- 
tain an objection to that question. 

Q. (By Mr. Hamilton): Jn 1952, Mr. Merrill, 
how many Merrill Gem peach trees in your orchard 
in Bakersfield did you have in full production? 

A. We had 600 in full production, and we esti- 
mated another 100 due to young trees coming in. 

Q. Now, do you recall how many young trees 
you had coming into bearing, and their age? 

A. I don’t have the figures and I don’t remem- 
ber. 

(). Are those figures in your office? 

A. Not any more, no. 

Q. This production factor that you placed on 
those younger trees coming into production, that 
was made for your own purposes, and for your own 
use In your own records, is that right? 

A. That is right. That was made in order that 
I could determine what it was costing, my average 
production, count per tree, and other such informa- 
tion, made at the time, [231] at the end of the 
harvest, or previously; some time during that year. 
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Q. It is not made for 
Mr. Barnard: If the Court please, this is going 

to be a leading question, and I object before he 

finishes it. 

The Court: Well, attorneys are better able to 
anticipate than the Court. It is hard for me to rule 
on a question until I know what the question 1s. 

Mr. Barnard: I think Mr. Hamilton will re- 
frame it. 

Q. (By Mr. Hamilton): Mr. Merrill, this pro- 
duction factor you have placed on your younger 
Merrill Gem peach trees coming into production, 
if it was substantially erroneous the only person 
that would have been fooled by it would have been 
yourself, isn’t that correct? 

A. That is right. 

Q. Did you attempt to fix it as completely aceu- 
rately as you could? A. Yes. 

Q@. I am gomg to again ask the question: In 
1952, Mr. Merrill, how many Merrill Gem peach 
trees did you have in the Bakersfield orchard in full 
production ? 

A. We had only 600 in full production. 

@. And of the productive factor of the younger 
trees, how many additional trees do your records 
show those [232] younger trees would represent in 
1952? 

The Court: Well, what do you mean, would rep- 
resent? You mean would represent in full produc- 
tion? 

Mr. Hamilton: Represent in full production? 
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A. I estimate the productive capacity of those 
young trees as equivalent to 100 mature trees. 

@. Making in 1952 a total of 700 trees in full 
production ? A. Hquivalent. 

Q@. And how many lugs in total did you produce 
in that year from those trees? 

Mr. Barnard: To which we object on the same 
ground, that it is obviously based upon production 
from 600 trees in full maturity, and then an un- 
known quantity of other trees, which is completely 
dependent upon Mr. Merrill’s own opinion, or 
whin, or whatever he did for his own use, and to 
add those in without all the factors being known 
makes the answer completely meaningless. 

The Court: Mr. Merrill, have you any records 
of production in 1952 from the 600 trees that were 
in full production ? 

The Witness: We did not keep it separately. 

The Couit: You did not keep it separately. 

The Witness: No, sir. 

The Court: And how many young trees were 
there in the [233] survey, where you found an 
equivalent number of trees in full production ? 

The Witness: There were approximately 400 
young trees at that time, grafted over trees. 

The Court: And were they of various ages? 

The Witness: Yes, they were of various ages, 
yes. 

The Court: Some were not in their first leaf, and 
others were second or third, is that right? 

The Witness: They were in various ages, yes. 
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The Court: I think I am going to sustain an 
objection to the question. I think we get somewhat 
into the field of conjecture, and I doubt if it has 
the factor that should prevail. 

Mr. Hamilton: Your Honor, again, I have 
known of the elements in here since of course my 
first discussion with My. Merrll, about a month 
ago. We have again a commodity which is rela- 
tively new. This is the oldest Merrill Gem ‘peach 
orchard there is, not only in Kern County but in 
the world. This is the best set of records that there 
are available from an historic point of view. The 
expectable production in the future might be 
guessed. That is the reason I brought Mr. Merrill 
here, recognizing the weakness in the situation, and 
trying to bring out all of those factors. I plead with 
the Court that if there is some variable in there that 
may make it not absolutely accurate, [234] and that 
variable might be brought to the attention of the 
jury, as it has in this case, the jury could give that 
such weight as it might believe is fair, and we might 
get an historic record of reasonable certainty of it. 

The Court: Well, as I have indicated, I think 
those years in which Mr. Merrill has records of 
production from trees that are in full production, 
as I have already indicated I think such evidence 
is admissible. 

Q. (By Mr. Hamilton): Let’s take, Mr. Mer- 
rill, and you have your copies before you, 1954. The 
copy I have in front of me shows 900 trees. Now, 
were there 900 trees in full production then? 


266 Charles W. Grunim vs. 


(Testimony of Grant Merrill.) 

A. Those were very close to full production, as 
close as you ordinarily get in a commercial orchard. 

Q. According to your best recollection, was 
there any substantial number, or how many younger 
trees not in full production might there have been 
in that year of 1954? 

A. Oh, I think less than ten per cent. 

Q. How many Ings of peaches did you pack 
from that 900 trees? 

Mr. Barnard: JI make the same objection. 

The Court: Well, as I understand it, Mr. Mer- 
ri], in 1954, at least 90 per cent of the trees from 
which vou received production were in full pro- 
duction, is that right? 

The Witness: I think better than 90 per cent. 

The Court: Better than 90 per cent. So your 
equivalent of trees in full production, based upon 
the younger trees, related then to less than ten 
per cent, is that right? 

The Witness: That is rnght. 

The Court: Well, I think under such circum- 
stances I will overrule the objection as to 1954. 

Mr. Hamilton: Thank you, your Honor. 

Q. The question was, how many peaches did 
you pack in 1954 from the 900 trees? 

Andee: 

Q. And what was the average number of lugs 
per tree? 

A. 8.5—8.4, I guess it should be. 

Q. Mine shows 8.5. 
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A. I believe that is a mathematical error; it 
should be 8.4. 

Q. In 1954, sir, what was your sales price? 

Mr. Barnard: If the Court please, I object on 
the 

The Court: J will sustain the objection. 

Mr. Hamilton: That is too remote, you feel, 
vour Honor? 

The Court: Oh, I think it is too remote, and 
the price of fruit, at least my experience, has 
varied from year to year, it depends upon many 
factors. In some peach areas there may be climatic 
or other conditions that affect their production, 
and that reflects itself in the market on areas that 
haven’t met with those factors. So I think I will 
[236] sustain the objection to that question, and 
also the four vears before the events which we are 
reviewing here. 

Q. (By Mr. Hamilton): Your Merrill Gem 
peach orchard in Bakersfield, Mr. Merrill, your 
harvest and packing time is it approximately the 
same date as Mr. Grimm’s harvesting and packing 
time ? 

A. I think it is three to five days later. 

Mr. Barnard: May I have that read back? The 
answer. 


(Answer read.) 
Mr. Barnard: May I ask which you meant? 
The Court: Mr. Grimm’s peaches, as I under- 
stand it, are three to five days earlier than yours? 
The Witness: That is right. 


268 Charles W. Gruman vs. 


(Testimony of Grant Merrill.) 

Q. (By Mr. Hamilton): In 1955, Mr. Merrill, 
what number of Merrill Gem trees did you have in 
your Bakersfield orchard in full production? 

A. We had 900 in full production. 

Q. In 1955? 

A. Yes. There were that many in full produc- 
tion. here were some others that were in partial 
production. 

Q. Now, vou estimated by using your produc- 
tion factor applied to other trees a total of 1200 
trees, is that correct? A. Correct. 

Q. Then in 1955 there was a substantial num- 
ber out of [237] the total of 1200 that were not in 
full production, is that correct? 

A. That is right. 

Q@. Do vou have any estimate of how many? 
Any recollection in your mind? 

A. Yes, there were about 1500. 

Q. Mr. Merrill, do you have any record of the 
production in 1955 from the 900 trees that were in 
full production ? iA. NO: 

@. You have no separate records on that? 

AQ No 

@. Moving now, sir, to 1956, how many trees did 
you have in 1956 in full production ? 

A. We still had—oh, I would have to estimate 
that, about 1,000, maybe a httle more, 

@. ‘The figure you have given to me, sir, is 
1600. A. That is equivalent. 

@. And out of that 1600, how many were— 
strike that, 1f you would, Miss Reporter. 
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The Court: Well, as I understand, Mr. Merrill’s 
testimony is 1600 is the equivalent, so that means 
by that that you had more trees than 1600, is that 
right? 

The Witness: That is right. 

Q. (By Mr. Hamilton): How many trees that 
particular year, if you can [288] recall, did vou 
have to place a production factor on? 

A. Approximately 1600—no, I correct myself. 
It is approximately 1500 or 1600, I think it was 
1500. 

@. Sir, in 1957, how many Merrill Gem trees 
did vou have in full production? 

A. We had about 2,000, full production or very 
close to it. 

Q. The figure that you have given me 1s 2,027. 
How many trees did you have to place a produc- 
tion factor on to arrive at a full production figure 
of 2,20279 

A. Well, there were about 200 that we had to put 
a production factor on, and about 200 were not 
bearing at all. 

@. In other words, of the 2,207, there would be 
less than ten per cent represented by trees not in 
full production? A. About ten per cent. 

Q. What total number of lugs of peaches did 
you harvest from that 2,027 trees? 

A. 15,043. 


Q@. And what was your average lugs per tree? 
A. 7.4. i 
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Q. And what was your f.o.b. price, Mr. Mer- 
rill? A. $3.80. 

Q. Mr. Merrill, what were your total costs in 
1957, of picking, packing, and the lug and lner? 

Mr. Barnard: Now, if the Court please, the 
question, as [239] I understand it, would deal with 
trees which were not in full production where ob- 
viously the cost per tree or per lug would be much 
greater, and therefore object to it on that ground. 

The Court: Well, as I understand the testimony 
of the witness, you had 2,027 trees in full pro- 
duction ? 

The Witness: Or equivalent. 

The Court: Oh, or equivalent. Well, how many 
trees now did you have in full production in 1957? 

The Witness: We had about 1,800 full produc- 
tion. 

The Court: 1800. Then you had about 200 that 
didn’t produce at all, that is, they weren’t old 
enough ? 

The Witness: Yes, sapling. 

The Court: Then you didn’t apply any factor to 
those? 

The Witness: No. 

The Court: Then you had 200 to which you ap- 
plied a factor? 

The Witness: Yes. 

The Court: Were they at various ages? 

The Witness: Yes, they were—no, they were 
fairly uniform in size; they were grafted over from 
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another variety, and they were relatively uniform 
in size. 

The Court: What year were they in? 

The Witness: Well, the original root stock, on 
the roots on which they had been grafted, were 
planted, most of them in 1944, and some of them 
later, and they were [240] grafted over, I can’t 
remember the exact date, but it was the early 50s, 
and they began to come into production fairly uni- 
formly, and by 1957 what was not in production 
were fairly uniform in size and getting close to 
full production. 

The Court: Let me ask you this, Mr. Merrill, 
in the harvesting and packing, harvesting particu- 
larly, do you have any records showing the cost 
as between a tree in full production and a tree 
that is m less than full production? 

The Witness: We don’t keep records on that. 

The Court: You don’t keep records on that. 

The Witness: Not on the various age trees, ex- 
cept we have orchards that are younger, and are 
older, and I haven’t got the figures here. 

The Court: Well, is it your best judgment that 
the cost of harvesting of the, say, 200 trees to which 
you applied the factor was more than the cost of 
harvesting the peaches on the trees in full produc- 
tion? 

The Witness: They were so near full production 
I don’t think it would make any difference. 

The Court: All right. I will overrwe the ob- 
jection. 
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Q. (By Mr. Hamilton): What was your cost 
for picking, per lug? 

A. It was 35.4 cents per lug. 

Q. What was the cost of your packing labor? 

A. 31 cents per Ing. [241] 

Q. What was the cost of loading, and whatever 
pre-cooling or services the rai] cars needed? 

A. That was seven cents per lug. 

@. And what was the cost of the lug and liner, 
the box itself? 

A. That is the box, the lids, the pad, cups, all 
the materials that go into making up the box, 
came to 48.4 cents. 

Q. That is a total, is it not, of $1.16 per lug. 

A. No, the total was $1.21. I don’t know who 
did that total, the total is wrong. 

@. Mr. Merril, from your Merrill Gem peach 
orchard in the Bakersfield area, do you have ree- 
ords which will disclose to you all of your expenses 
in connection with caring for those orchards? 

IN, SASS 

Q. You have the records which will disclose to 
you all of your income Ay igs 

Q. ——from the orchard? A. Yes. 

@. You have records from which you ean find 
your net profit per year from that orchard? 

A. That is right. 

Q. Using your knowledge of that net profit, and 
using that, sir, as a basis, or one of the bases to 
assist you in [242] arriving at a value, a fair mar- 
ket value for the Charles Grimm orchard in that 
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area on March 4, 1957, would you have an opinion 
as to its fair market value, taking that net profit 
factor into consideration ? ee Y G8s 

Q. What is that opinion? 

Mr. Barnard: To which we object, if the Court 
please, on the ground that the witness has not yet 
been shown to possess the qualifications necessary 
under the statute test of a willing buyer and a 
willing seller. The net profit factor may have 
something to do with it, but it certainly isn’t the 
sole criterion of market value. 

The Court: I believe, Mr. Hamilton, that I will 
have to sustain the objection to the question. The 
eases seem to hold that net profit is such a variable 
factor, depends wpon management, and depends 
upon so many other factors that may vary. I think 
there are cases, if I recollect correctly, holding that 
net profit is not the proper basis or a basis for 
estimating fair market value. I will be glad to 
permit you to review it with me. I think it is the 
Beacon Lumber Company case, in about 123 Cal. 
App. that passes on this question. I will withhold 
ruling until after recess. 

Ladies and gentlemen, we are going to have our 
morning recess now. Bear in mind the admoni- 
tion the Court has given you. We will take a 
short recess. 

(Short recess.) [243] 

The Court: Do counsel note the presence of the 
jury ? 

Mr. Barnard: Yes, your Honor. 
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Mr. Hamilton: So stipulated, your Honor. 

The Court: Mr. Hamilton, the Court will sustain 
the objection asked the witness concerning net 
profits from his peach orchard. 

Q. (By Mr. Hamilton): Mr. Merrill, in the 
usual and ordinary course of culture of Merrill 
Gem peach trees, how many primary or scaffold 
limbs does each tree ordinarily develop? 

A. Well, they vary by grove, from a low of 
eight to a high of—a low of three, to about eight, 
very high. 

The Court: What is the average, I think was the 
question. 

The Witness: I think probably, maybe six—five. 

Q. (By Mr. Hamilton): Now, Mr. Merrill, on 
what sort of wood, in reference to age, does the 
fruit, the annual crop of fruit, develop? 

A. One-year wood. 

@. And to what is the one-year wood attached? 

A. Well, it is attached to the two-year wood. 

@. If a primary or major limb is °cut Onis 
Merrill Gem tree at or near the place where that 
primary is attached to the trunk, will that tree, 
assuming it is otherwise in a healthy condition, 
regrow wood to replace the primary that was cut 
off? [244] 

A. Well, it will grow new wood, yes. 

Q. Turning your mind now to the Charles 
Grimm orchard, and it has been shown that some 
damage or injury occurred in that orchard in the 
spring of 1957; it has also been shown that a cer- 
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tain number of primary or major limbs were cut 
off of a substantial number of trees in or about 
October of 1957, would the new growth that you 
spoke of commence in 1957, or would 1t commence 
in 1958? 

A. I don’t exactly get the question. You are 
referring specifically to the Charles Grimm plaee, 
I presume ? 

Q. Yes. 

A. In that case, the limhs that I saw that spring 
were dying. Now, cutting them off in October 
doesn’t have anything to do, not with the growth 
they made that year. That is why I don’t quite 
get your question, sir. 

Q. New growth would start immediately after 
the old limb died, would it not? 

A. Even if it became sick, yes. 

Q. So there would be some re-growth in that 


orchard in 1957? A. Yes, that 1s right. 
Q. Of wood to replace the wood that was dam- 
aged, is that right? A. Yes. 


Q. Would that re-growth of wood produce any 
fruit in 1958? [245] 

A. You mean in the Charles Grimm orchard ? 

Q. Yes. 

A. Not on Gems, I don’t think. Gems don’t set 
after rank growth wood of the year before. 

Mr. Barnard: What was that answer? 

The Witness: Gems do not produce on rank 
growing wood of the year before. 

Q. (By Mr. Hamilton): That new growth would 
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of course produce no fruit in 1957? ‘AL Nios 
Q. Would there be fruit on that new growth in 
1959? A, Yes, there should be 


Q. What, in your opinion, and from your experi- 
ence with the Mermll Gems, would be the pereent- 
age of the production in 1959, as related to the nor- 
mal production from that limb which you could have 
expected if it had remained in a healthy, normal 
condition on the tree? 

A. Well, I don’t expect you would have over 20, 
25 per cent of fill production on that hmb. 

Q. In 1960, there would be fruit on that re- 
srowth, and on the new wood that came out of it, 
would there not? 

A. Yes, there would be some fruit. 

Q. And what percentage of a normal crop would 
you expect in 1960? [246] 

A. Well, I think 40, 45 maybe, not over 50 per 
cent; probably 45. 

Q. <And in 1961, what percentage of a normal 
erop could vou expect? 

A. Well, f think you would get up pretty close 
to—the maximum production likely to produce 
might be 60 per cent, or two-thirds, something like 
that. 

Q@. Around 60 per cent? A. Yes. 

Q. The following year, 1962, would it be at the 
maximum production that that new re-growth of 
wood could be expected to produce? 

A. J think so, if it was all cared for. 

Q. Would that be the equivalent to what the 
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wood which represents that Limb, would your pro- 
duction from that limb be equivalent or equal to 
the production vou could have expected from that 
limb if it remained on the tree in a normal, healthy 
condition ? 

A. No, I don’t think it will ever come back 
to normal. 

Q. About how close to normal will it come, in 
your opinion? 

A. Well, on trees of that age, which are rela- 
tively voung, I think it could come back to prob- 
ably around 80 per cent. 

Q. And for that portion of the tree the produc- 
tion [247] from that area of it would thereafter 
remain at approximately 80 per cent? 

A. I think so, yes. 

Q. Mr. Merrill, when you cut a primary or a 
major limb off of a Merrill Gem tree, does it 
shorten the hfe of the tree? 

A. Oh, yes, verv definitely. 

Q. Would you have an opinion, sir, on how 
much shorter the life of the tree would be, and we 
are referring to Merrill Gems, if all of the primary, 
all of the limbs were cut off the tree, by taking 
into consideration the fact that the trunk and 
root system apparently remain in a healthy normal 
condition ? A. Cut them all off? 

Q. Cut them all off. 

A. Well, sometimes the shock is so great it 
kills the tree. Ordinarly, if all limbs are cut off, 
it is a pretty severe shock, and wood rot develops 
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down through the heart it 1s pretty bad. I would 
say it would cut at least ten years. 

Q. If two, or more than two of the primary or 
the major limbs were cut off, two out of the aver- 
age of five, how much would it shorten the life of 
the tree? 

A. Oh, probably about half that much, about five 
years. 

Q. Mr. Merrill, in 1957, with special reference to 
the [248] spring period of 1957, from, say, the first 
of March, to after harvest time in your Merrill 
Gem peach orchard in Kern County, was there 
any bacterial disease of any kind? 

A. I didn’t observe any. 

Q. Throughout the spring of 1957, did your or- 
chard, your Merrill Gem orchard, remain in a 
normal healthy condition? A. Yes. 

Q. Mr. Merrill, do you use in your ordinary 
spray program oil? A. Yes. 

Q. When do you use oil in your spray program? 

A. When the trees are dormant, in January and 
early February. 

Q. Do you ever use oil after the trees have 
broken dormancy, after they show signs of life in 
the spring? A. No. 

Q. Why? A. I think it is dangerous. 

Q. What is the danger? 

A. Oh, I think you ean kill the tree and kill 
the limbs. 

Q. Mr. Merrill, have you ever used an insecti- 
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cide or an agricultural chemical sold under the 
trade name of Mitox? 

A. No; not to my knowledge. I had a foreman 
down there and he generally kept me informed what 
he put in, but I don’t remember he ever said he 
used Mitox. [249] 

Q. From your experience and your use of oil 
as a regular part of vour spray program, is the 
Merrill Gem peach tree more susceptible, or less 
susceptible, to oil injury than other varieties of 
peaches? 

A. I believe it is more susceptible. 


Mr. Hamilton: You may eross examine. 


Cross Examination 
Q. (By Mr. Barnard): Mr. Merrill, you testi- 
fied that you grow peaches in the Red Bluff area? 
A. Yes. 


Q. And also in the Bakersfield area of Kern 
County ? A. In Kern County. 

Q. Is there any difference in those areas? 

A. Difference in what respect? 

Q. <As to the type of peaches which must be 
grown to he successful ? 

A. There are some limitations in both areas as 
to the varieties that will be profitable. 

Q. It is true, is it not, that Kern County being 
somewhat warm has a very mild or very short sea- 
son of dormancy ? 

A. No, it has a long season of dormancy. 
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Q. Does it have as complete a dormancy as you 
find in a colder climate? [250] 

A. It goes just as completely dormany, yes. 

Q. They do? A. Yes. 

Q. Has the growing of peaches in the Bakers- 
field area always been successful? 

A. J don’t think so. 

Q. In other words, at one time or another, some 
years back they tried to grow, peaches there and 
failed ? 

A. That is what I was informed. 

@. And now in recent years it is being tried 
again with new, brand new stock? 

A. I think I was the first one to try it. 

@. And that was in 1944? 

A. I made the planting then. 

Q. So for approximately 14 years there has 
been a commercial growing of peaches in the Kern 
County area? 

A. There has been some before that, but I mean 
I have grown in that period, yes. 

@. Now, you testified that in 1944 you planted 
ten aeres of peaches? 

A. No, I planted 60 acres of peaches, 10 acres 
of Gems. 

Q. I beg your pardon. ‘Ten acres of Gems. 

A. Yes. 

Q. And you testified that of that 1944 planting 
some are left. Can you tell us approximately— 
first, how many [251] trees would there be in ten 
acres ? A. There would be about 900. 


California Spray-Chemical Corporation 281 


(Testimony of Grant Merrill.) 

Q. And how many of those 900 are still in 
that same orchard? 
I would estimate about half. 
In other words, about 450? 
That is correct. 
What happened to the other 450? 
They were on roots that was not adapted 
to nematodes in the soil, and we had to change to 
another root, to grow them on other varieties of 
root stock to withstand the nematodes. 
And so those trees were pulled? 
That is right. 
And new trees substituted ? 
That is right. 
I take it all 450 were probably not pulled 
at ‘te same year? 

A. Yes, most of them were pulled the first or 
second year, *45 and 746. 

Q. 45 and ’46. Then the re-plants, are they all 
still there, or has there been a continual change of 
trees? 


ao 


OPore 


A. No, those re-plants are mostly there; very 
few replacements. 

Q. All right. Now, you say that you have to 
change [252] roots. What root stock was the orig- 
inal planting on? 

A. It was supposed to have been on Chelill. 

Q. Was it or wasn’t it? 

A. We can’t tell, you have to take the word 
of the nurseryman, he said it was on Chelill. 

Q. And you changed to what root stock? 
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A. To 8-37. 

Q. Are all of your trees now, except the 450 
that still remain, on 8-37? 

A. That is what we bought them for. 

Q. In other words, out of all the trees you testi- 
fied that vou planted up, up to close to a couple of 
thousand now, that is in Kern County, are all on 
S-37, except the 450 remaining out of the first 
planting ? A. Yes. 

Q. Now, you stated that there was a variation 
in area in Kern County, insofar as harvest date is 
concerned ? A. Yes. 

@. And that variation was all the way from, as 
I recall your testimony, early May to early June? 


And what would cause the variation? 
It would be a—it is a—it warms up quicker 
in some areas than others in the spring; in other 
words, it is warmer in the spring. 

Q. And that is true within the confines of Kern 
County itself ? A. That is right, yes. 

Q. And does that same variation in temperature 
have any effect on production? 

A. Well, it is—not the spring temperature, no. 
The winter temperatures do. 

Q. Do the winter temperatures vary in one part 
of Kern County to another? 

A. I believe they do. 


A. No. You mean Merrill Gems? 

Q. Yes. A. Late May. 

Q. Oh, late May to early June. A. Yes. 
A. 
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@. Would variations in kind and quality of soil 
have any effect on production? 

A. You mean amount of production? 

Q. Amount of production, yes, and in all these 
questions I am referring to Merrill Gem peaches. 

A. Yes, the soil would affect production. 

Q. All right. Does the soil vary in kind and 
in type in various parts of Kern County? 

A. Yes. 


Q. Now, you mentioned producing so many lungs 
of peaches at various times from your orchard. 
May I ask what size lug [254] you are referring to? 

A. Referring to Los Angeles lug. 

Q. And how much does it weigh, approxi- 
mately? 

A. It runs net weight around, in Merrill Gems, 
from 19 to 2) pounds. 

Q@. 19 to 21 pounds. Do you know whether or 
not that is the same lug that Mr. Grimm uses? 

A. I have seen him using L.A. lugs, but I 
haven’t seen all that he has used. JI presume he 
uses them. 

Q. In other words, you ship your peaches in 
the same lug as he does, so far as you know? 

A. Yes. 

Q. Now, in 1951 you testified you had 600 trees 
in full production? A. That is right. 

@. And in 1952 you stated that you had 600 
trees in full production, and from your formula 
arrived at another 100 trees? A. Yes. 
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Q. Can you tell us how many trees you had 
beyond the 600? 

A. You mean that had any production at all on 
them? 1952 you are talking about? 

Cy 952: 

A. ‘That is a little bit complicated, because that 
was [255] the vear we grafted some other varie- 
ties over to Merrill Gems, and I think that was 
the year, if [ remember right, or ’53, and they were 
just new grafts and would bear nothing, and so 
there then be about 300, I guess, of those in 1952 
that were old enough to bear some fruit that were 
not in full bearing. 

Q. In other words, would they be, say, in their 
fourth or fifth leaf? 

A. No, they would be various ages. 

Q. Now, what I was driving at, Mr. Merrill, is 
simply this, that in 1952 you had 600 in full pro- 
duction. Nee Nees: 

Q. In 1954 you testified that you had 900 in full 
production ? A. That is right. 

Q. So that in 1952 you must have had 300 trees 
in at least their fourth or fifth leaf to arrive in 
7o4 at a total of 900. 

A. I was talking about tree equivalents. There 
were 300 trees that had some fruit on them in 
1952, but only about the equivalent of 100 trees. 

Q. Then in 1954, did you mean that the 900 
trees were not in full production, but that was an 
equivalent? 

A. No, by 1954 the original planting of about 
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900 trees were essentially in full production. [256] 

Q. And that is true, is it, as you go on through 
the years 1955, 1956 and 1957? 

A. Well, as I say, in 1952 we grafted these other 
varieties over and they do show some production in 
1955, and they reached essentially full production 
in my last year. 

@. You mean in 1957? A. Yes. 

Q. Now, I am a little confused about 1957. How 
many actual trees did you have in full production, 
not counting your formula or anything else, actual 
trees ? 

A. Not counting equivalent, I believe it would 
be about. 1,800 or 1,900. 

@. Between 18 and 19 hundred? 

A. Something in there. I couldn’t say exactly, it 
is an estimate. 

Q. And how many trees did add to that because 
of your formula in figuring the number of trees you 
had in production ? 

A. I don’t understand the question. I don’t 
know what you mean by that. I don’t know how to 
answer. 

Q. In figuring your production for the year 
1957 you gave a figure of 15,043 lugs? 

A. That is might. 

Q. How many trees did you figure that came 
off of ? 

A. IT figured that was an equivalent of 2,000; in 
fact we used the figure 2,027. [257] 

Q. 2,027. I just want to be sure I understand 
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you; that was 1,800 trees in full production, plus 
enough trees in partial production to equal in your 
opinion 2,027. 

My. Hamilton: Your Honor, that is a misquota- 
tion, probably inadvertent; 1800 to 1900 I believe is 
what the witness testified. 

Mr. Barnard: That is correct. 

@. In other words, all I am asking you, so that 
I will understand, is that the difference between 
that 18 or 19 hundred and the 2,027 is made up of a 
number of trees that you figure 

A. That is right. 

Q. to be the equivalent of that many? 

Ay (hats riche. 

@. Now, was there anything unusual about the 
year 1957 insofar as price is concerned ? 

A. I think it averaged a trifle less than it had, 
including the big year of 1955, not counting the big 
year of 1955 it was about an average price, but if 
you included the year 1955 it would be lower than 
that. 

Q. In other words, then, the price in 1957 you 
considered to be an average price if you eliminate 
the exceptionally good year of 55? 

AS ieee i 

Q. Was there anything unusual in the year 1957 
cropwise ? 

A. On my orchard, I think some trees were 
pruned a little [258] too heavy and we should have 
gotten a little higher production. Otherwise it was, 
J think, normal. We should have gotten a little big- 
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ger crop if it had been pruned the way I wanted it. 

Q. That is a condition existing in your own 
orchard ? A. My orchard. 

Q. Was there anything in the weather, or in the 
amount of rainfall that made 1957 either better or 
worse than the average year? 

A. Well, we had to irrigate more, because it 
rained less. 

Q. Does that have an effect on the production? 

A. Not if you irrigate. 

Q. If you irrigate plenty then it 1s normal? 

A. That is right. 

Q. Now, referring to your estimate as to the per- 
centage of production on new growth, you recall 
that, Mr. Merrill? A. Yes. 

Q. I was a httle confused as to the percentages, 
as to whether the figures you gave were the pereent- 
ages of what you would expect from the original 
lhmb of the age that it would have been, or whether 
those were percentages of what you would expect 
from the original limb when in full production ? 

A. That is the percentage of the limb when it 
was in full production, yes, on a normal tree. [259] 

Q. Ona normal tree. In other words, you stated 
that in 1959, for example, the percentage would be 
somewhere between 20 and 25 per cent; that would 
be 20 to 25 per cent of a normal limb in full pro- 
duction ? i, Meng ce) Comercie 

Q. And the same with the other percentages? 

eee atic COrrect. 

Q. Now, would the fact that one major limb 
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had been eut affect the production on the balance of 
the tree? 

A. It might affect total production probably in a 
little better size on what was left, a small amount, 
until the tree got up to near normal, to its maxi- 
mum size, then there would be no particular differ- 
ence. 

Q. In other words, during the period that the 
secondary or re-growth is taking place, the peaches 
on the remainder of the tree might be of slightly 
larger size? A. I think they would be. 

Q. Do peaches of a larger size bring more money 
on the market? A. They do. 

@. Are peaches graded by size? 

A. Yes. Well, they are not graded, the grower 
puts the different sizes in different boxes. They are 
not graded mechanically; the grower grades them 
by hand. 

Q. I see. And a box, in other words, which is 
filled [260] with larger peaches brings more than a 
box which 1s filled with smaller peaches, is that 
right ? A. That is correct. 

Q. Now, this figure that you gave us for the 
year 1957 of $3.80 per Iug, is that the average 
price ? 

A. That was the average price after deducting 
all the costs of selling and shipper; in other words, 
the check [ got from the man who sold them for me. 

@. Where do you sell your peaches? And by that 
I mean simply this: do you sell them in Kern 
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County to a buyer, or do you ship them to the east 
to be sold there? 

A. Well, in 1957 I sold them different than I 
ever had before in my life; I sold through cone bro- 
lest, a I See 

Q. You sold your entire crop to one broker? 

A, Well, he handled them on consignment, that 
is, he sold them to the best advantage as a market 
handler. 

@. Is that $3.80 then the average price of what 
other Merrill Gems were worth, or other Merrill 
Gem growers received last year? 

A. Oh, I think in Kern County they received 
considerably more, because I am in a later district 
than the others and theirs brought more money. 

Q. You think you got less? 

A. Oh, yes, I know I did. 

Q. Than the average grower. [260-A] 

A. Because I am in a later district than most of 
them, than all of them, I guess. 

Q. Now, you stated that you had no bacterial 
diseases in 1957. Did you have any other form of 
disease in your Merrill Gem orchards? 

A. No. 

Q. As far as you know, you had no fungus? 

A. I don’t recall seeing any curling leaves—— 

@. Or no virus? 

A. or any ordinary diseases that we have in 
the orchards on some places. 

Q. And as far as your orchard was concerned it 
appeared perfectly normal to you? 
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A. Yes. I don’t remember seeing anything, any 
diseases there. 

@. In the spring of 1957 you saw Mr. Grimm’s 
orchard, of course? A. Yes. 

Q. Did you see any other Merrill Gem orchards 
which were not in a normal condition? 

A. You mean in Kern County? 

Q. In Kern County? 

A. Well, I don’t know what you mean by nor- 
mal condition. Spray damage ? 

Q. Which was suffering from a disease, or dam- 
age or any [262] kind? 

A. ‘To include, I had a little spray burn myself 
on two half trees, or maybe three half trees. 

@. Did you see any other orchards, other than 
Mr. Grimm’s, that were not in normal condition in 
1957, regardless of the cause ? 

A. I don’t remember secing any, no. 

Q. Did you see any any place else in the San 
Joaquin Valley? A. Yes, 


Q. Where were they? 

A. In Tulare County. 

Q. Were those Merrill Gems also? 

A. Yes. 

Q. Was one orchard involved, or more than one? 
A. Only one. 

Q. 


Only one. What was the condition of that 
orchard—withdraw that. What time of the year did 
you see 1t? 

A. It was in the spring; I can’t remember the 
month. 
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Q. What was its condition as far as visual ob- 
servation was concerned at the time you saw it? 

Mr. Hamilton: Your Honor, I am going to ob- 
ject to anything further on this line of questioning 
unless some similarity between the two orchards is 
established. I see no purpose in an isolated orchard 
without establishing some similarity [263] between 
that and the Grimm orchard. 

The Court: You might find out, Mr. Barnard, 
how old the orchard was. 

Mr. Barnard: May I ask first, your Honor: 

Q. Mr. Merrill, was the condition that you saw 
in the orchard in Tulare County anywhere similar 
to the condition you saw in Mr. Grimm’s orchard, 
or was it something completely different? 

No, it was similar, but worse. 

Similar but worse. Whose orchard was it? 
Mr. Cochran, I forget which Cochran it is. 
And that was Merrill Gem trees? 

Yes. 

How old were they ? 

I would have to estimate. I believe they were 
nine or ten years old. 

Q. Will you deseribe the condition which you 
saw? 


>Ob>OPO> 


A. Well, the limbs were dead or dying, wilted, 
they had started to come out and the leaves were— 
had started to come out and died back, there were 
signs of new growth coming around the bottom, 
some trees almost entirely, other trees only limbs 
here and there. 
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Q@. And was that condition fairly uniform 
through the entire orchard? 

A. Qh, it was spotted here and there. The whole 
orchard [264] was affected, but it was spotted here 
and there. 

@. In other words, some trees would have more 
than others? A. That is right. 

Q. Were some trees completely normal? 

A. JI can’t remember any of them that were 
completely normal. There might have been. 

Q. Now, Mr. Merrill, what kind of oil do you 
use as a dormant spray? I am not necessarily refer- 
ring to brand. 

A. I have never determined. My foreman picks 
the type of oil to use, and I never inquire, and he 
follows the recommendation of the people from 
whom he purchases. 

@. Do you know the amount of oil that he uses 
in the spray? 

A. Well, I believe he uses from three to four 
gallons per 100, depending on whether he uses a 
mixable oil or oil emulsion. 

@. And has he on occasion used as high as five 
per cent? 

A. I ean’t reeall, and I don’t think he would. 
I would never have recommended it, and when we 
have talked about it he has never talked of over 
four, sometimes less. 

@. As far as you know the maximum uses has 
been four? A. Yes. 

Q. Now, you stated as your opinion that Merrill 
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Gem trees were more susceptible to oi! injury than 
other [265] varieties of peaches. Will you tell me 
upon what you base that opinion? 

A. Well, I base it on four bits of evidence. 
tT base it on the Cochran place I just told you about, 
where I thought that was oil injury, and he had 
some other varieties in there that didn’t seem to be 
damaged. I base it on the Grimm orchard which I 
thought was affected by oil, and his other orchards 
didn’t. LT was told by my field man, under my em- 
ployee, located in Selma that the Gems seemed to be 
more affected, and I was told by the farm adviser 
in Fresno County, John Quail, that the Merrill 
Gems seemed to be affected worse. 

Q. In other words, this opinion of yours is based 
on what people have told you, and not on any per- 
sonal experiments you have conducted ? 

A. These two cases were observation, and two 
were told by others. 

Q. Do you know what Mr. Cochran had sprayed 
on his trees? 

A. He told me he sprayed oil but didn’t say 
what kind, or anything about it. 

Q. Did he tell you what percentage ? 

A. No, he did not, not that I remember. 

Q. Did he tell you when it was sprayed? 

A. He told me it was sprayed, as I remember, 
the last [266] part of January. 

Q. Now, just one more question, Mr. Merrill, 
and that is with regard to the re-growth of primary 
limbs. Is it your testimory and your opinion that 
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that re-growth or that new limb will never reach 
the full amount of production that the original limb 
would have reached ? A. That is right. 

Q. And this would be true even if the re-growth 
is 10 to 12 years old? 

A. I don’t think it would ever come back to 
normal. 

My. Barnard: f think that is all. 


Redirect Examination 

Q. (By Mr. Hamilton): Mr. Merrill, you sold 
the Merrill Gem peach tree stock that Charles 
Grimm used to him, did you not? 

A. LI am not—~yes, I sold those original trees. 
Yes, I did. 

Q. And is it not correct that those trees are on 
the 8-37 root stock? A. That is right. 

Q. Mr. Merrill, would you explain to us this 
tree equivalent method that you use in bringing a 
certain number of trees at a given point of produc- 
tion into a bundle which you can say is a certain 
number of trees in full production? Would you ex- 
plain just how you do it? [267] 

A. Well, I take a book with four columns on it, 
and I walk down the road, and we have a road 
every four rows of trees. We look on both sides of 
the road, and we estimate that a tree is half as big, 
half the production capacity, or a quarter, or three- 
quarters, according to its size. And then occasion- 
ally, in order to check ourselves, we will count. the 
length of growth on a full bearing tree and see how 
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many lengths of new wood there is on the new 
piece, total new wood, and then we count, let us say, 
we estimate half and we will count the number of 
length of fruiting wood on that, and we determine 
whether or not we are estimating correctly. And if 
we are off on our estimate, we adjust in accordance 
with the length of the total footage of fruiting wood 
on the tree, and we don’t do that every tree or very 
many, but we do it throughout the orchard to keep 
ourselves in check with how accurate we are. 

Q. Therefore, if a tree has in measurement of 
fruiting wood, that is wood on which fruit will be 
produced, a measurement of fruiting wood one-half 
that which exists on a normal tree in full produc- 
tion, then you give it a factor of one-half tree, is 
that correct ? A. That is correct. 

Q. Mr. Merrill, there are two different types of 
oil used in spray programs, are there not? 

A. I believe there are several. [268] 

Q. And one oil is designed specifically to be used 
in a dormant spray, or spray on trees in a dormant 
condition, is that correct? 

A. Yes, designed for that purpose. 

@. And there is a different oil that is designed 
to be used on trees after they have broken dor- 
mancy, is that correct? 

A. When they are in foliage, yes. 

Mr. Hamilton: No further questions. 

The Court: Mr. Merrill, you stated you sold the 
trees in question to Mr. Grimm? 

The Witness: That is right. 
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The Court: And you originated this Merrill Gem 
variety ? 

The Witness: I did. 

The Court: Do you hold a patent on it? 

The Witness: Yes, I do. 

The Court: I see. And do you control the sale of 
Merrill Gem peach trees? 

The Witness: Completely, as far as possible. 

The Court: I see. I have no further questions. 


Recross Examination 
Q. (By Mr. Barnard): Just one question. Mr. 
Merrill, since you testified there were various kinds 
of oils, one oil is made you testified to be sprayed in 


the dormant stage. [269] A. That is right. 
@. And other oils are designed to be sprayed on 
foliage? i hat isteiciite 


Q. The foliage oil is a much lighter oil, isn’t it? 

A. I have no knowledge about it at all as to its 
weight. [ have heard some explanations about un- 
sulfinated residue but I am not sure I know what 
that means, so I am afraid I can’t go into the chem- 
TSimy Ol ay 

@. In other words, once again, it is more or less 
relying just on your general knowledge of what 
you may have picked up from your foreman? 

A. That is it, general knowledge about different 
types of spray oil, winter oils and summer oils. 

Mr. Barnard: I have nothing further. 

The Court: Will My. Merrill be needed further? 

Mr. Hamilton: Not that I know of, your Honor. 
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Mr. Barnard: No, your Honor. 

The Court: Mr. Merrill, as far as I am con- 
cerned, you are excused. 

Members of the jury, we will recess for noon, and 
we will reconvene at 1:30. Bear in mind the admo- 
nition I have heretofore given you. 


(Thereupon at 12:03 p.m. a recess was taken 
until 1:30 p.m. of the same day.) [270] 


Afternoon Session, 1:30 p.m. 
The Court: The jury is present? 
Mr. Barnard: So stipulated, your Honor. 
Mr. Hamilton: So stipulated, your Honor. We 
will call Glen Moody. 


GLEN A. MOODY 
ealled as a witness by plaintiff, having been first 
duly sworn, was examined and testified as follows: 
The Clerk: Just state your full name, please. 
The Witness: Glen A. Moody. 
The Clerk: Have that seat. 


Direct Examination 

Q. (By Mr. Hamilton): You are Glen Moody, 
are you not? Pee het ts tielit. 

Q. Where do you reside, Mr. Moody? 

A. In Bakersfield. 

Q. What is your business or occupation ? 

A. I am a farmer and grower and shipper of 
peaches. 

@. Where is the land located on which you grow 
peaches ? 
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A. About 20 miles south of Bakersfield; in ref- 
erence to Mr. Grimm’s place about three and a half, 
I think, northwest of Mr. Grimm ’s property. 

Q. How many acres do you have in peaches? 

A. 120, 

@. And how many acres do you have in Mernill 
Gem peaches ? A. I believe it is about 18. 

Q. Myr. Moody, in 1957 how many Merrill Gem 
peach trees did you have that were in full pro- 
duction ? A. About—1957? 

Q. Yes. 

A. About ten acres in full production, I think. 

Q. Do you reeall the number of trees? Let me 
put it this way, Mr. Moody. May I ask the ques- 
tion, at or near full production? 

A. Well, we have 18 acres and about ten acres, 
let’s see, 63 trees to a row, 16 rows, what is that? 
1,016 trees, something like that were in full produc- 
tion, and the balance, which would be some 800 odd 
trees were about two-thirds of full production, 
something to that effect. 

Q. The 800 and some trees you referred to as 
being two-thirds or better production, what leaf 
stage, what age? A. Fifth leaf. 

@. They are in the fifth leaf. When does a Mer- 
rill Gem in your experience come into full pro- 
duction ? A. Probably sixth to seventh year. 

Q. Including the trees that you gave, 1,016, that 
were at maximum production, and including with 
those the trees that were in the fifth leaf, how many 
trees did you have? [272] 
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A. I believe there is 1,880 trees, or something 
pretty close to that. 

@. If I may refresh your recollection, 1,884 
trees, is that correct? A. That sounds correct. 

Q. Mz. Moody, in 1957, how many lugs of 
peaches did you produce and sell from those 1884 
trees ? 

A. In 1957 we sold 11,063 boxes of peaches, of 
Merrill Gem peaches. 

Q@. What was the f.o.b. Bakersfield price which 
you received ? 

A. The net f.o.b. our packing shed was $4.83 
average. 

Q. What were the harvest costs, picking, pack- 
ing, lug and liner? 

A. Pretty close to $1.15 per box. 

@. That is what 1s known as a Los Angeles lug? 

A. L.A. lug, yes. 

Q. In your opinion, and in lugs per tree, Mr. 
Moody, and from your experience, what production 
could you expect reasonably from Merrill Gem 
peach trees that were in the fifth leaf? 

A. The fifth leaf, oh, we would generally figure 
five or six boxes per tree. 

Q. In the spring of 1957, Mr. Moody, did your 
Merrill Gem peach orchard show any symptoms of 
any disease of any kind? [273] A. No. 

Q. Did your Merrill Gem orchard appear to re- 
main in a healthy, normal, vigorous condition 
throughout the summer of 1957? 

A. ‘57? Yes, it was vigorous. 
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Q. Mr. Moody, do you regularly use oi in your 
spray program? 

A. J wouldn't say regularly. We do use oil 
sometimes. 

Q. Have vou used oil as a spray on your Merrill 
Gem peaches in the pink bud stage? 

A. This year we used a little oil as a spreader 
in some copper spray we put on. We didn’t use it 
as an oil spray, but we put one per cent oil in for 
spreader during the swollen bud stage. As soon as 
the buds got a little too pink we quit though, but 
that was only one per cent. 

Q. On whose advice was it that you used one 
per cent? 

My. Barnard: If the Court please, I object to 
that 

The Court: I will sustain the objection to the 
question. 

Q. (By Mr. Hamilton): Mr. Moody, did you 
have any conversation with a Harold Fisher, the 
manager of Cal-Spray, the Bakersfield office, con- 
cerning the amount of oil you should use? 

A. When? 

Q. In the spring of 1958, before this application 
of oil which you said was, I believe, in the swollen 
bud stage? [274] A. Yes. 

@. And what advice did he give you concerning 
the use of oil? 

A. Well, as I recall, he only suggested that we 
could use quite a bit of ol, and then when he saw 
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the buds, why, he said, one and a half per cent 
would probably be enough, so I put on one per cent. 

Q. He advised you to use one and a half per 
cent? 

A. He thought we could get by with that. 

Q. Did he say anything to you concerning the 
maximum amount of oil you should use? 

A. I think he probably figured that was maxi- 
mum at that stage. 

The Court: I will strike the statement of the 
witness; it is not responsive; and instruct the jury 
to disregard it. 

Q. (By Mr. Hamilton): What did he say as 
best you recollect? What did he say in reference to 
the maximum amount of 011? 

The Court: That is if he said anything. 

The Witness: Well, we discussed it quite a bit. 
I was trying to think. 

@. (By Mr. Hamilton): You are not required 
to use the exact words, but the import of what he 
said. 

A. Well, the problem, we discussed it several 
times, [275] and as days went by the buds swoll 
a little more, and we had to revise our estimates of 
what could be used, and as I recall, when we started 
spraying he suggested at one time we were going to 
use two per cent, and then we decided we couldn’t 
do any good with that anyway, and the only thing 
we could do was use it as a spreader, so we dropped 
it down to one. 

Q. And that is your best recollection? 
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A. Yes. I am sorry I can’t give more details 
than that. 

Q. This swollen bud stage you have described, 
Mr. Moody, is that before any of the buds open? 

A. Well, there was pink showing, quite a little 
pink showing. 

Q. It might be described as the pink bud stage? 

A. Probably the early pink bud stage, yes. 

Q. Why did you stop using the oil before you 
had finished the full coverage ? 

A. I just got a little worried, some of the buds 
were opening, some of the pistils were showing, and 
Lf was afraid I would burn them off. 

Q. Did you regard the use of oil in that stage as 
dangerous? A. I did. 

@. Mr. Moody, have you ever used an agricul- 
tural chemical and insecticide, I believe it could be 
ealled, that [276] is sold under the trade name of 
Mitox? A. Not to my knowledge. 

Mr. Hamilton: You may cross examine. 


Cross Examination 

Q. (By Mr. Barnard): Mr. Moody, you testified 
that the picking, packing and I believe shipping 
costs of your Merrill Gems averaged $1.15 a lug? 

A. $1.15 a lug. 

@. Yes. The pickmg, packing and shinping is 
not the only expense that goes into raising a crop 
of Merrill Gem peaches, is it? A. No. 

Q. In 1957 you testified that you had no disease 
in your Merril] Gem orchard? 
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A. No general disease; we may have had an iso- 
lated tree here and there with a problem. 

Q. With a what? 

A. Qh, there is always a tree now will show up 
with crown gall, or we had — one little problem, a 
crop duster airplane flew over and spilled some sort 
of material out and we had about 10 or 15 trees 
that were damaged from that. Other than that we 
had no trouble. 

@. Have you ever had disease in your Merrill 
Gem orchard ? A. No. [277] 

Q. How old are your trees? 

A. Well, the oldest. ones are ten years. 

@. And the youngest ones? A. Five. 

Q. Now, what was the occasion in 1958, the rea- 
son for your spraying? 

A. Well, we had a rather heavy infestation of 
brown mite, and we wanted to kill them in the win- 
ter, if we could, so we attempted to spray for that, 
but because of weather conditions, it rained so 
often, we couldn’t do it quick enough, and we 
dropped that spray and then ended up by using 
only a spray for leaf curl at that season, because it 
was too late to use the regular oil; at least I felt 
it was. It was in March, and T thought that was too 
late to use oil. So we just put on the other spray, 
and now we are trying to kill the mites. 

Q. I see. And what kind of oil did you use? 

A. Well, it was an oil emulsion, but J—clean-up 
oil, they called it. 
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Q. Is that a dormant spray oil, that is an oil for 
dormant spray ? 

A. I believe that is what it is usually called. 

). As distinguished from a foliage spray? 

A. Yes. 

Q. And you sprayed one per cent of that in the 
early [278] pink bud stage? A. Right. 

Q. Did you get any damage at all? 

A. Not that I could see. 

@. The reason that you didn’t use more than one 
per cent is because you were afraid you would dam- 
age the buds? A. Yes, buds or foliage. 

Q. Is that the only reason? 

A. We could have injured some of the other 
foliage with buds swelling there. 

Myr. Barnard: I think that ts all. 

The Court: That is all, Mr. Moody. 

Mr. Hamilton: May this witness be excused ? 

Mr. Barnard: Yes. 

The Court: Mr. Moody, you are excused as far 
as the Court is concerned. 

The Witness: Thank you. 

(Witness excused.) [279] 


Thursday, April 10, 1958, 2:00 p.m. 


* *€& &£ ¥ ¥ 


Mr. Hamilton: J will call Ashley Browne. 
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ASHLEY C. BROWNE 
called as a witness by plaintiff, having been first 
duly sworn, was examined and testified as follows: 
The Clerk: Just state your full name. 
The Witness: Ashley C. Browne. 
The Clerk: Have that seat there. 


Direct Examination 

Q. (By Mr. Hamilton): You are Ashley C. 
Browne, are you not? A. Yes. 

Q. And that Browne is spelled with an ‘‘e’’ on 
the end, B-r-o-w-n-e? Is that correct? 

Ee Cs, 

@. Where do you reside, Mr. Browne? 

A. 5060 Otis Avenue, Tarzana, California. 

Q. Mr. Browne, what is your business occupa- 
tion? 

A. I am an entomologist with Rohn-Haas Com- 
pany, Philadelphia. 

The Court: May I inquire, where is Tarzana, 
California? 

The Witness: It is in the San Fernando Valley. 

Mr. Hamilton: Tarzana is a small town in 

The Witness: It is a suburb of Los Angeles. 

Mr. Hamilton: -~——near Los Angeles. 

Q. Mr. Browne, where did you take your initial 
schooling ? 

A. I attended Stanford University, and then 
missed two years in World War I; when I returned 
I went to the University of California at Berkeley, 
took work there; took work at the University of 
California at Davis, College of Agriculture, and 
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received my degree in agriculture from the Univer- 
sity of California at Berkeley. 

Q. What sort of work did you specialize in dur- 
ing the period of your formal schooling? 

A. While I was at Stanford I specialized in 
botany, entomology, chemistry, engineering; and 
when I went to Berkeley I took more chemistry, 
and plant pathology, and horticulture; and at Davis 
I took field work in those courses, irrigation prac- 
tices, viticulture. And the idea was to prepare my- 
self with as broad a base as I could get. 

(). After your graduation from Davis, sir, what 
was your first employment? 

A. I was superintendent for the A. M. Standish 
Ranch at Milpetas, 168 acres of orchard, with some 
dairy and alfalfa. 

Q. And who were you next employed by? 

A. I went from there in 1923, ’22 or ’23, to the 
California Spray-Chemical Company, and worked 
for them until [281] about 1929. I went to Sacra- 
mento for them, and opened the Sacramento office 
for California Spray-Chemical Company, and there 
I had charge of the sales and field work related to 
the use of California Spray-Chemical Company’s 
products. In 1929 I wrote a manual, a book, for 
California Spray-Chemical Company, listing the 
chemicals the company used,—the chemieals the 
company manufactured and their use. 

Q. This book was a handbook, was it not, de- 
signed for use by Cal-Spray employees? 

A Vhaiassicinn 
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Q. It was published in due course by the Cali- 
fornia Spray-Chemical Company ? 

A. That handbook was published by the Cali- 
fornia Spray-Chemical Company, and I believe it 
carries the imprint date of 1929. 

Q. After leaving the employ of Cal-Spray, what 
did you do, Mr. Browne? 

A. I left California Spray-Chemical Company 
to join the State Department of Agriculture as 
associate state entomologist. 

Q. Was that the State Department of Agricul- 
ture of California? A. That is nght. 

Q. And how long were you with the State De- 
partment of Agriculture? [282 | 

A. I was with the State Department of Agri- 
culture until about mid summer of 1933. 

Who were you then employed by? 

United States Forest Service. 

In what capacity? 

As entomologist in forest entomology. 

How long were you with the United States 
Forest Service ? A. Until 1936. 

Q. Whom did you then go to work for? 

A. I went to the University of Hawaii as ento- 
mologist and specialist in vegetable production. 

Q. And how long were you with the University 
of Hawaii? 

A. I was with the University of Hawaii from 
September 1936 until May of 1943. 

Q@. And then whom did you go to work for? 

A. I left the University of Hawaii to go to the 


Orore 
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South Pacific for the Board of Economic—Foreign 
Economic Adininistration, which was one of the 
special offices ereated by the President during the 
war, World War II. 

®. And what was the purpose of that? 

A. The purpose—— 

Q. What work did you do? 

A. The purpose of that project was to produce 
fresh vegetables for the armed forces ashore to sup- 
plement the rations. [283] 

Q. In a general way, in what general area did 
you work in that capacity, and generally what did 
you do? 

A. While I was in the South Pacific I ran 
farms, running from 50 to 60 acres up to 2,300 
acres. 

Q. Located where? 

A. In the Fiji, New Caledonia, Guadaleanal, 
Bougainville, Guam, Saipan, and Pelew. 

Q. And how long were you with the Foreign 
Eeonomie Administration ? 

A. I was with the Foreign Economic Adminis- 
tration until the close of the war, I believe that was 
in August of 1945, wasn’t it? 1945. 

Q@. And whom were you next employed by? 

A. Within a matter of days after arriving back 
in San Francisco I was employed by Rohn-Haas 
Company, to work in the agriculture chemical sec- 
tion in the San Francisco—in the westerly area of 
that company’s operation. 

Q. I take it from what you say that the Rohn- 
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Haas Company is a company manufacturing or 
operating in the field of agricultural chemicals? 

A. The field of agricultural chemicals is one of 
many in which the company is engaged. I am only 
engaged in the agricultural section. 

Q. As an employee of Rohn-Haas, what is your 
specialty? What do you generally do? [284] 

A. My work entails field testing of new com- 
pounds as they are brought out, testing them for 
their own value in the control of insects and dis- 
eases, and of comparing those materials with com- 
petitive products, and third, of supervising and 
checking on the use and performance of established 
chemicals which the company manufactures and has 
released for general sale. 


@. In the spring and summer of 1957, Mr. 
Browne, did you conduct any experiments on the 
Charles W. Grimm ranch south of Bakersfield ? 

A. Yes. 


Q. What were the nature of those experiments? 


A. Iwas testing some new compounds on grapes 
and also testing some compounds on nectarine trees. 

Q. How often during the spring and summer of 
1957 would you visit the Grimm raneh for the pur- 
pose of conducting your experiments there? 

A. I was on the Grimm ranch, first to see Mr. 
Grimm about securing his consent, oh, [ think it 
was probably early in March. Then I was on there 
from about the middle of March to the middle of 
October when I concluded my observations on the 
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ranch of the grapes. I was on there at intervals of 
about ten days to two weeks. 

Q. In the course of your work, Mr. Browne, 
have you ever conducted any experiments or tests 
in which the insecticide Mitox was one of the prod- 
ucts being tested? [285] 

A. No, sir, I have not. 

Q. You are familiar with Mitox, are you not? 

A. Only having seen a package and the label. 

Q. The only familiarity you have with it then 
is what you discovered from the label, is that cor- 
rect? A. That is right. 

Q. Mr. Browne, during the spring and summer, 
and commencing in March of 1957, were you in the 
Charles W. Grimm peach orchard at any time? 

A. Yes, sir. 

Q. Do you recall the first time that you exam- 
ined the Charles W. Grimm peach orchard ? 

A. I recall very vividly going into the orchard 
on the morning of March 18th, with Mr. Grimm, to 
look at his Merrill Gem peaches. 

@. What did you observe? 

A. Peach trees in that Merril] Gem group were 
strikingly different in appearance from the two 
varieties on either side, and I was curious to know 
what Mr. Grimm had applied, or what he had done. 

Q. Did you discuss with Mr. Grimm what he 
had done? A. I did. 

Q. Did he tell you what his spray program had 
been ? A. He did. 

Q. On that particular March 18th, did you make 
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any [286] extensive examination of the trees, foli- 
age, roots, limbs, or any particular part of the or- 
chard ? A. Yes, sir. 

Q. What did you do, Mr. Browne? 

A. Myr. Grimm and I took a shovel and we 
started in at one end of the Merrill Gems, and as 
we went through we dug soil to see what the roots 
looked like. We cut bark in the roots, cut bark on 
the stems, we cut bark on small limbs, and on twigs. 
We examined the buds, and by buds I mean both 
the fruit buds, the little blossom buds, and the wood 
buds, twig buds that were just beginning to de- 
velop, and in some cases had come out a little bit. 

Q. What, if any, abnormal condition did you 
discover ? 

A. In the roots we found no indication of any- 
thing abnormal. In the trunks, and on the major 
limbs and up to the one year old wood we found a 
very marked discoloration, sometimes in the ecam- 
bium layer. We found the outer bark was dark, ab- 
normally dark. In eutting into the cambium we 
found the areas which should have been flesh clean, 
light green color, or pearly white, were dark brown 
and nectotic, highly abnormal, looked as if they had 
been scalded by some type of spray, or some serious 
injury. 

Q. Did you notice any other abnormality ? 

A. The buds, the fruit buds and twig buds were 
in many eases shriveled, or they were cracked; they 
were discolored [287] dark in color. They Jacked the 
fresh flush of opening buds. They looked almost as 
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though they had been treated with a dose of hot 
water, or with an herbicide. 

Q. Did you on your next visit to the Grimm 
ranch, approximately ten days or two weeks later, 
again examine My. Grimm’s Merrill Gem peach 
orchard ? Aw Ves, sir. 

Q. And was the type of examination which you 
conducted on the second visit approximately two 
weeks after March 18th about the same as the one 
that you have described ? 

A. Yes, very similar. 

@. Did you continue throughout the summer to 
observe that Merrill Gem peach orchard each time 
you were on the Grimm ranch? 

A. I don’t recall a time when I was on there 
attending to my own work that I didn’t before leav- 
ing the ranch walk through at least a portion of the 
Merrill Gems to see what changes, if any, had oc- 
curred. It was extremely interesting and I was 
anxious to see what was taking place. 

Q. In these examinations, Mr. Browne, did you 
detect any sour odor or smell? 

A. No, there was neither a sour odor nor was 
there any accompanying taste to the wood, the bark, 
other than what would be in ordinary peach wood. 
It was simply there. 

Mhe Eeeporter: Did you say “it Awasicmmepieg 
there’? [288] 

The Witness: May I ask the last sentence be 
stricken, it was an incomplete sentence ? 
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Mr. Hamilton: Jeep your voice up, Mr. Browne, 
So everyone can hear you. 

The Court: lLet’s find out and be sure what is 
being stricken. Read the entire answer, and we will 
pinpoint it. Read it, Miss Schulke. 

(Answer read.) 

The Court: You want to strike out “it was sim- 
ply there’’? 

The Witness: If you please. 

The Court: The statement of the witness “it was 
simply there’’ as part of the answer will be stricken 
and the jury instructed to disregard it. 

Mr. Hamilton: Mr. Browne, you understand we 
are not trying to establish any great literary effort. 
We want to get at the meat of what you saw before 
the jury and as rapidly as possible. 

Q. Did you see in your Inspection—and I am 
talking now of all of your inspections of the Grimm 
Merrill Gem peach orchard—any oozing of gum, or 
eumming of the limbs or branches of those trees? 

A. I looked for that characteristic but did not 
find it at any time during the summer. 

Q. Did you see in that orchard the character- 
istic or symptoms of any disease which you had 
studied or observed? [289] A. I did not. 

Q. Did you, sir, notice any pattern of damage? 

A. There was no regular pattern of damage. 

Q. Was there any significant amount of injury 
to one side of the trees as opposed to the other side? 

A. Yes, there was. 

@. And what was that pattern? 
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A. The pattern of damage to the trees was ap- 
parently more severe on the west and southwest 
than on the other side of the trees. 

Q. You say the west and the southwest? 

A. Yes, south, west and southwest. 

Q. And did you mean south and southwest? 

Mr. Barnard: I will object to counsel asking 
him what he meant. 

The Court: I think I will sustain the objection. 
Read the answer. 

(Answer read.) 

The Court: You stated south, west and south- 
west; are you talking about three directions? 

The Witness: Yes, sir. 

The Court: All right. 

Q. (By Mr. Hamilton): Mr. Browne, was there 
any pattern in reference to ages of wood which you 
discovered? [290] A. Yes, sir. 

Q. And what was that pattern? 

A. The one-year wood was apparently not in- 
jured, or if injured to a very, very slight degree. It 
was the bark covered wood that had beneath it the 
dark cambium layer, discolored cambium layer. 

Q. In your wide and varied experience, sir, had 
you observed any other stone fruit orchards which 
showed symptoms that were similar to those you 
observed in the Grimm orchard ? 

A. Yes, sir, I recall seeing an orchard in Santa 
Clara one time, that is Santa Clara County, one 
time where an oil had been applied rather late in 
the year and the prunes on which it was used 
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showed a similar discoloration of the ecambium 
tissue. 

Q. Mr. Browne, do you recall the chemical com- 
position of Mitox? 

A. I am sorry to say that is a formula that I 
don’t remember, two compounds, both of which are 
sulfides, but I don’t recall their — one was phenol 
and one was a—I am sorry, I can’t go further than 
Ghat. 

Q. But you are aware that it was sulfides? 

A. Yes, sir. 

Q. Mr. Browne, is there any inherent danger in 
using foliage spray oils in conjunction or together 
with the use of sulphur base insecticides? [291 ] 

A. When oils are prepared for use on foliage, 
they are made safe by the removal of fractions con- 
taining sulphur or which have an affinity for sul- 
phur, and the safety of the oil is in direct propor- 
tion to the completeness of the removal of sulphur 
compounds or sulphur fractions, or the components 
which have an affinity for sulphur. 

Q. Now, if a fohage spray oil is used in combi- 
nation with sulphur based insecticide, what occurs? 

A. Such a combination would result in a re- 
contamimation of the oil to a condition approximat- 
ing the original untreated base stock. 

Q. Would that re-contaminated oi! have a toxic 
or burning effect on foliage and wood ? 

A. Yes, it does. 

Q. Mr. Browne, from your investigation and 
examination of the Charles Grimm Merrill Gem 
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peach orchard, and your knowledge of the spray 
program which he used and the ingredients in that 
spray, do you have an opinion as to what caused the 
Injury or damage to the Grimm peach orchard? 
Now, that question ean be answered yes or no. 

A. Yes. 

@. And what is that opinion? 

A. i eame to the conelusion that the injury on 
the Merrill Gem peaches was the result of applying 
a petroleum oil, which may have been or which was 
contaminated with sulfides or [292] compounds or 
sulphur to a degree which no longer made it safe, 
and I am further convinced that was the case he- 
cause of the presence in the orchard of 18 other 
Merrill Gem trees which received no oil whatsoever 
and which also remain — which do remain in per- 
fectly good condition. 

Q. Now, these 18 trees that you refer to, are 
they in the orchard, or adjacent to it? 

A. They are adjacent to it. 

Q. Mr. Browne, are you familiar with the maga- 
zine called the Western Fruit Grower? 

AL Yessir. 

Q. Is that magazine a_ respected magazine 
amongst those engaged in the business of raising 
and selling fruit? Did you hear me? 

A. Wi2ll you ask the question again ? 

Mr. Hamilton: Will you read the question, 
please ? 

(Question read.) 

A. It1s. 
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Q. Have you had an opportunity to examine the 
compatability table in the latest issue of the West- 
ern Frit Grower? A. Yes, sir. 

Q. According to that compatability table-—what 
does the word “compatability”? mean ? 

A. In horticultural practice it is taken to mean 
the [293] compounds may be used safely together. 

Q. According to that compatability table, does it 
indicate that foliage oils, as distinguished from dor- 
mant oils, are compatable with Mitox ? 

Mr. Barnard: To which we object on the ground 
it is not the best evidence; and secondarily the 
author of the table would be better evidence than 
the table itself. 

The Court: I am going to sustain the objection 
to the question. 

Mr. Barnard: (Examining document shown by 
counsel) May I have a minute to look at this, your 
Honor? 

Mr. Hamilton: Would you mark this for identi- 
fication, sir? 

The Clerk: Just this one page? 

Mr. Hamilton: You can mark the whole thing. 

The Clerk: No. 12. 

Q. (By Mr. Hamilton): Mr. Browne, J] show 
you a magazine which indicates on its face that it is 
the February 1958 issue of the Western Fruit 
Grower, and on the first page it has the notation 
‘in this issue the 1958 spray compatability chart” 
and on pages 28 and 29 appears to be a compatahil- 
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ity chart. Is that the compatability chart that you 
referred to? A. Yes. 

Q. Does that chart indicate that Mitox is com- 
patable in [294] use with dormant spray oil? 

The Court: I think, Mr. Hamilton, that the 
question is not a proper question. We have an ex- 
pert witness. The expert, of course, may base his 
ultimate opinion on his own study, his own educa- 
tion, his own research, his own reading in the field, 
but I don’t know of an instance where an article, 
we will say, in a magazine or a journal which is 
recognized by the profession is admissible. Now, 
this is true, that when an expert in his examination 
states that he has in part at least based his opinion 
upon a statement appearing in a standard work or 
in an article by a recognized expert in the field, and 
if it can be shown that the statement doesn’t sup- 
port his opinion, then of course you can introduce 
the book or document or paper, but unless counsel 
wants to educate me more on this subject, I don’t 
think that the magazine is admissible. 

Mr. Hamilton: Very well, your Honor, I believe 
you are fully correct in that regard. I will withdraw 
the offer of the Western Fruit Grower. It has, how- 
ever, been marked for identification. 

The Court: Do you care to withdraw it? 

Mr. Hamilton: I will withdraw it. 

The Court: Do you have any objection, Mr. 
Barnard? 

Mr. Barnard: I may want to use it. 

The Court: All right. Well, we will leave it 


California Spray-Chemical Corporation 319 


(Testimony of Ashley C. Browne.) 
marked [295] for the time being. Do you have any 
objection to the document in evidence ? 
Mr. Barnard: Yes, I do, your Honor. 
The Court: All right. Let’s move along here. 
My. Hamilton: You may cross examine. 


Cross Examination 

Q. (By Mr. Barnard): Myr. Browne, you stated 
that it was your opinion that it would be dangerous 
to use a combination of oil and a sulphur bearing or 
a sulphur base material on foliage, because the 
presence of sulphur would remove the safety of the 
oil, is that correct? 

A. Did you say remove, or reduce? 

Q. I believe you stated it would be reduced pro- 
portionately to the amount of sulphur, is that your 
statement? A. Would you repeat that? 

The Court: Read the question, Miss Schulke. 

(Question read.) 

A. Yes, sir. 

@. (By Mr. Barnard): Would that be true re- 
gardless of what trees you were going to put that 
spray on? 

A. I believe it would, and particularly in rela- 
tion to the stage of development or condition, phys- 
ical condition of the trees at the time of the appli- 
eation. [296] 

Q. And what condition would be the worst? 

A. I think probably the greatest period of dan- 
ger to the trees is that time when the cell division 
is going on at a terrific rate of speed and the buds 
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are breaking, the tissue is extremely tender at that 
time. 

Q. And would it be true that the more pro- 
nounced the breaking of the buds was the greater 
the danger would be? 

eee tiie tylueis correct, 

Q. Did you examine Mr. Grimm/’s Blazing Gold 
trees at any time during 1957? A. Yes, I did. 

Q. Did you see any indication of any similar 
condition in the Blazing Gold that you saw in the 
Merrill Gems? eee ciclo 

@. Did you examine the Gold Dust trees? 

A. Yes, sir. 

Q. And did you find any condition existing 
there ? A. No, sir. 

@. Did you know that the Blazing Gold and the 
Gold Dust trees had been sprayed with the same 
compound ? A. Myr. Grimm had told me. 

Q. Now, it is true, is it not, that what you are 
referring to when you refer to the removing of the 
safety of a foliage oil, that you are referring to 
the addition of what is called elemental sulphur? 

A. Not strictly. Elemental sulphur may be one 
of the factors, but sulphur in other forms may also 
be a contaminating factor. 

Q. Is it your testimony that the sulphur in the 
form of a compound, as is found in Mitox, which 
you stated—I beg your pardon, you stated you were 
not familiar with the formula, did you not? 

A. That is right. I couldn’t remember the chem- 
ical names of the two T’ compounds. 
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Q@. It is true that in some of those chemical com- 
pounds the sulphur loses its characteristics, as 
such? A. Repeat that, please. 

Myr. Barnard: Read the question. 

(Question read.) 

eet is. 

@. And so the addition of such a compound to 
oil would not increase the danger, would it? 

A. Oh, I think quite the opposite, if I under- 
stand you correctly. Sulphur, or compounds con- 
taining sulphur, may recontaminate the unsulfinated 
fractions in the base oil. 

Q. If the compound still retains the character- 
istic of sulphur, that would be true, is that right? 

A. No. A compound containing sulphur, or sul- 
phur combined with other elements, may release the 
sulphur to the unsatisfied hydrocarbons in the oil. 

Q. What is lime sulphur? 

A. Lime sulphur is a commonly used fungicide, 
and sometimes insecticide, based on the combination 
of sulphur and hme prepared under specific proc- 
esses. 

Q. Have you ever used or recommended the use 
of a combination of lime and sulphur in cleanup or 
dormant oi}? A. I have not. 

Q. You have never done that? All right, now let 
me ask you one question: You were experimenting 
in Mr. Grimm’s grapes in 1957, is that correct ? 

fee Ca sii 

@. Yon didn’t prior to March 5th or 6th expenr- 
ment with the Merrill Gem peach trees, did you? 
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AQ No, sir. 

Q. Now, have you ever experimented with an 
oil, that is a light summer oil foliage spray, in an 
attempt to saturate a peach tree and obtain a killing 
of the limbs? 

A. I have never deliberately done that. 

@. You have not? Ne INO sit 

Q. Have you ever experimented with the apph- 
cation of a hight or a medium oil upon one year old 
wood on peach trees and attempted to obtain a satu- 
ration ? A. I have not. 

Q. Sufficient to kill, was the rest of my ques- 
tigi. || 290) A. J have not. 

@. It is true, is it not, that the one year old 
wood is more tender than the older wood? 

A. That is right. Wait a minute. May I correct 
that? That is one year old wood is more tender 
than the older wood? 

@. That is correct. 

A. What do you mean by tender? 

Q. May I say, more apt to be injured? 

A. I don’t think I can agree to that. 

@. Well, is it your opinion that it is less apt to 
be injured ? 

A. The one year old wood is covered with a wax. 
It has a glaucous covering, which is a very definite 
protection. One of the reasons we use splinters in 
many of the compounds put on peach trees is to get 
a spreading effect of the insecticide over the glau- 
cous area. 
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Q. So that it is your opinion that it is more 
protected than the older wood ? 

A. It is probably more protected. 

Q. Now, in examining the Grimm orchard, you 
stated that you found neither a sour odor nor a 
sour taste ? A. That is correct. 

@. Is that true for the entire period that you 
were there, from early March until October? 

A. That would hold, that statement would hold 
until [800] mid summer, when any evidence of 
fungus disease working in there should have disap- 
peared due to the drying, desiccating atmosphere 
and the high temperature. 

Q. Did you after mid summer notice a sour 
smell or sour taste? 

A. At the time Mr. Grimm was removing the 
limbs which had died during the summer, I noticed 
the characteristic odor of fermenting sap, which 
occurs In any wood that is cut and split and pre- 
pared for drying. 

Q. During the course of your spring and sum- 
mer on the Grimm ranch, and your examination of 
the peach orchard, did you conduct any laboratory 
tests ? A. No, I did not. 

Q. Or any tests of that nature? 

A. No laboratory tests. 

Q. To attempt to determine the canse of the 
condition ? 

A. On Mr. Grimm’s Merrill Gems? 

@. Yes. A. I did not. 

Q. Now, you stated that you saw in the Santa 
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Clara Valley an orchard of prunes that showed a 
similar condition. Do you know what oil had been 
sprayed upon those prunes? 

A. As I reeall it was cleanup oil quite late in the 
year. Jn other words, the buds were about advanced 
to the point Mr. Grimm/’s had advanced, growth 
had actually started. [300] 

Q@. And hy cleanup ol, you mean a compara- 
tively heavy oil manufactured for use on dormant 
trees ? 

A. I aim sorry, sir, I can’t give you the specific 
evavity of that oil. It was a long time ago, and I 
don’t remember the gravity of the oil. I recall the 
symptoms that I saw. 


Q. It is considered a dormant oil? 


A. I believe cleanup oil is considered a dor- 
mant ol. 


Q. Do you know the percentage of oi] that has 
been apphed to those trees? 


A. The last part of that question? 


Q. The percentage of oil that had been apphed 
to the trees, the prune trees? 

A. Again, that was a very long time ago and 
T can’t remember the percentage of oil. 

The Court: How long ago was this, Mr. Browne? 

The Witness: That was in 1928, about 30 years. 

Q. (By Mr. Barnard): Had you seen the or- 
chard sprayed yourself, or were you merely observ- 
ing the results after someone else told you the con- 
dition ? A. About which orchard? 
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The Court: It is a compound question. IT will 
sustain an objection to it. 

Q. (By Mr. Barnard): Referring now to the 
prune orchard, had you seen it [3802] sprayed? 

fee edont recall that 1 had. 

Q@. And vour knowledge of when it was sprayed 
and what was sprayed on it is the result of what 
other people told you? 

A. I remember seeing the barrels there in the 
orchard at the time I went in, but again it is a 
long time ago and I can’t reeall the details of the 
weight of oil, and so forth, percentage used. I do 
remember the similanty of the eambinm symptoms. 

Mr. Barnard: May I have just one moment? 

aves ie etl: 

Mr. Hamulton: I have no questions. 

The Court: Will vou need Mr. Browne any fur- 
ther? 

Mr. Barnard: No. 

Mr. Hamilton: No. 

The Court: You are excused as far as the Court 
is concerned. 

The Witness: Thank you, sir. 

(Witness excused.) 

Mr. Hamilton: Your Honor, the plaintiff, ex- 
cept for the right of rebuttal, rests. 

The Court: Very well. J think we will take our 
afternoon recess at this time. 

(Admonition to jury, and short recess taken.) 

The Court: The jury is present? 

Mr. Barnard: Yes, your Honor. 
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Mr. Hamilton: So stipulated, your Honor. 

The Court: Members of the jury, the plaintiff 
has completed his main case. Now the procedure 
is that the defendant presents its case. All right, 
Mr. Barnard. 

Mr. Barnard: If the Court please, I would lke 
to call as my first witness, Mr. Hornkohl, who 
was here the other day, slightly out of order, and 
he could then leave. Mr. Hornkohl. 


FRANK HORNKOHL 
called as a witness by defendant, having been pre- 
viously duly sworn, was examined and testified as 
follows: 
Direct Examination 
Q. (By Mr. Barnard): Mr. Hornkohl, you 
were sworn the other day, when you were on the 


stand for a few moments? A. Yes. 
(). And you testified that your name was Frank 
Hornkoh] ? Ao Cs 


Q. And you are a civil engineer, chemist—chem- 
ical engineer, and operate a laboratory in Bakers- 
field? A. Yes. 

@. In the spring of 1957, you were employed 
by the Cahfornia Spray-Chemical Corporation, to 
make a survey of [3804] Mr. Grimm’s orchard, is 
that correct? 

A. Not in the spring; it was in August. 

Q. In August of 1957, and by whom were you 
employed ? 

A. By the manager of the Bakersfield office, 
manager of the California Spray-Chemical. 
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Q. Who is that? A. Mr. Fisher. 

Q. Mr. Hal Fisher? Ay Yes. 

Q. What did Mr. Fisher ask you to do? 

A. He asked me to go out to Mr. Grimm’s 
ranch, and see if I could make a survey of the dam- 
age that was done out there, because it was im- 
possible for his own company to get people on 
the property, and this way it would be a disin- 
terested report. So I went out to see Mr. Grimm 
and asked his permission, and at that time I made 
a preliminary investigation of about the first three 
rows, and then I reported to Mr. Fisher, and they 
then asked me to come up to Fresno and look at two 
or three other orchards where somewhat similar 
damage had been done, and from that point I 
went back to Bakersfield and made a complete sur- 
vey of the entire ten acres of the Merrill Gems, 
and also an examination of the ten acres of the 
Blazing Gold and the Gold Dust trees. 

Q. Now, Mr. Hornkohl, you made a tree by tree 
survey [305] of the orchard, did you not? 

A. I did, sir. 

Q@. And then you made a row by row summary ? 

A. Yes. 

Q. And then finally a summary of the entire 
orchard ? A. That is nght. 

Q. Is that correct? A. Yes. 

Q. Now, have you had an opportunity to ex- 
amine Plaintiff’s Exhibit No. 1, which is a sum- 
mary which was prepared by Mr. Grimm? 

A. I have. 
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@. And how does the summary which you com- 
piled compare with the summary that is contained 
on Plaintiff's Exhibit No. 1? 

A. Well, I would have it just a little bit dif- 
ferent than Mr. Grimm. My first list—the number 
of trees showing only mite damage, but otherwise 
fairly healthy, with no dead limbs, is my first 
category. 

Q. How many trees were in that category? 

A. I found 396. My second category were the 
number of trees showing very sparse leaf fohage 
because of extensive almond mite damage but with 
no dead limbs, and I found 79. 

Then my next—-1 didn’t columnize them—but the 
total is shown in my report, I just show the num- 
ber of trees showing dead limb, and I had 207 as 
compared with Mr. Grimm/’s of 269. [806] How- 
ever, if [I add the items in No. 2 and this@Nou: 
that would come to about 286, so it compares very 
favorably. 

Q@. May I interrupt just a moment? In other 
words, 1f you add the trees which you have speci- 
fied as being of sparse leaf foliage due to mites 

A. Yes. 


Q. and those trees upon which you found 
dead limbs——— pa Naa 

@. -——those are the trees you meant? 

A. Yes. 


@. All right. 
A. My next group were the number of dead 
trees. These also include the ones that have new 
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shoots from the trunk of the tree proper, and f 
showed 24 as compared with Mr. Grimm’s 22. Then 
my last item was the number of stunted trees, that 
is they were shorter than the average trees in the 
orchard by at least four feet or more, and I counted 
nine of those. 

@. Nine? A. Yes. 

Q. That is your final category? i Mies, 

Q. Of your last category, the nine trees which 
were four fect or more shorter than the rest, was 
there any external evidence of any reason for that 
shortness? [307 | 

A. Nothing except quite a bit of mite damage, 
as I recall. 

Q. All right, now. You were out there on what 
day, Mr. HWornkohl? 

A. Well, my first—my preliminary examination 
was made on the 6th of August, and then the tree 
by tree examination, I believe, started on the 16th 
of August, and that took three days. 

Q. And at that time no dead limbs had been 
cut from the tree? De NiO: 

@. They were all present as far as you could 
see A. Yes. 

@. Was it possible for you at that time to de- 
termine or to reach a conclusion as to the cause of 
the condition of the orchard ? 

A. No, sir, because there was too much time 
had elapsed from the time that I made my original 
examination. The only thing I noticed of any con- 
sequence was the fact that the dead limbs, about 
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93 per cent of them, were on the south side. That 
is the only common thing I found. I did ‘find that 
the almond mite damage was comparable on all 
three types of trees; in other words, the leaf drop 
was about the same. Other than that, why, I 
couldn’t come to any conclusion whether it was a 
chemical damage or a damage due to disease, or 
what [308] it might have been. 

@. IL take it from part of your last answer that 
you also examined the Blazing Gold and the Gold 
Dust trees? A. Yes. 

Q. Did you find anything other than the mite 
damage you have just mentioned on those trees? 

A. Other than just a few small twigs were 
broken, which perhaps—I mean I qualified my re- 
port, probably by use of some truck or spray rig 
that might have knocked them off. There was no 
damage, no dead limbs at all in the five acres of 
Blazing Gold or the five acres of Gold Dust. 


Mr. Barnard: You may eross examine. 


Cross Examination 

Q. (By Mr. Hamilton): Mr. Hornkohl, you 
gave a list of 396 mite damaged trees? 

A. 396 as the number of trees showing mite 
damage, but otherwise fairly healthy, with no dead 
limbs. 

Q. Now, were those all in the Merrill Gems? 

A. Yes 


Q. There are no Blazing Gold—— 
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A. This whole compilation is just on the Mer- 
rill Gems. 

Q. The compilation then as you gave it by num- 


bers A. Yes. 
Q. -——79 showing almond mite damage? [309] 
A. But no dead limbs. 
@. And 207 dead limbs? A. Yes. 
@. And 24 dead trees? Aa VYesr sir: 
@. Nine stunted trees? A. Yes. 
Q. Those are all Merrill Gems, are they? 
A. All Merrill Gems, yes. 
Q@. When you were there, Mr. Hornkohl, had 


the orchard been recently sprayed with some chem- 
ical to control mites? A. Yes. 

Q. I believe in your report you stated that the 
mite situation was then under control? 

A. That is right. 

Q. Mx. Hornkohl, I believe you stated in your 
report that the Merrill Gem is more sensitive to oil 
and chemical attacks than some other varieties? 

A. Yes, I was told that. 

Q. You made that statement? A. Yes. 

Q. Is it not correct, sir, that the pattern of 
damage to the southerly exposure of the trees, and 
I believe you said 93 per cent of the dead material 
vou found was on the south side? [310] 

Nee eYees: 

Q. Doesn’t that indicate to you that it was a 
chemical injury? 

A. Well, not necessarily. It could have been a 
ehemical, it could have been any one of a number 
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of things, but that was the characteristic thing I 
found at the time, that the damage was, the major 
part of the damage was on the south side of the 
imees. 

@. And did you not report to your employer 
that this strongly indicates a chemical attack of 
some kind? A. It could have. 

Q@. You did in fact made that report? 

A. I believe I did. Let me check. 

Q. Check page 27 of your report, sir. 

A. J said it would strongly indicate. 

®. <A chemical attack of some kind? 

A. Yes. 

Q. Did you find any sour odor or smell pres- 
ent ? Ho NO, Sin: 

Q. Did you find any evidence of gumming or 
oozing of bacterial matter of any kind? 

NG NO, air, 

Q. So far as you were concerned, and in your 
report to your employer, you eliminated the pres- 
ence of bacterial canker? [311] A. Yes. 

@. You, sir, recommended to your employer 
that they settle with Mr. Grimm, did you not? 

Mr. Barnard: Now, if the Court please, I ob- 
ject to that. 

The Court: Yes, I will sustain the objection to 
that question. 

Mr. Barnard: In addition, I would ask the 
Court to instruct the jury to disregard Mr. Ham- 
ilton’s remark, or the question. 

The Court: Of course, at the proper time, and 
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I guess the jury already understands it, I will 
instruct you, but if I sustain an objection to a 
question, why, you must of course not consider it 
at all, or speculate as to the answer that might 
have been given if I had overruled the objection, 
and base your verdict, of course, entirely upon the 
evidence which is received and permitted to come 
before you. 

I will instruct you further on that general sub- 
ject later. 

Q. (By Mr. Hamilton): Mr. Hornkohl, the 
fact that on March 4, 1957, and prior to that time 
the Charles Grimm Merrill Gem peach orchard 
was in good or excellent condition, and the fact 
that on March 5th and 6th it was sprayed with an 
insecticide mixture, and that at approximately ten 
davs after the spraying evidence of some serious 
damage or injury was present in that orchard, had 
substantial significance to you, did it not? [312] 

The Court: Well, I think, Mr. Hamilton, those 
are matters that are properly arguable before a 
jury at the proper time. I doubt seriously that they 
are proper questions. 

Mr. Hamilton: It was related, your Honor, spe- 
cifically to portions of Mr. Hornkohl’s report. 

Q. I ask you, Mr. Hornkohl, what that progres- 
sion of events and conditions indicated to you? 

A. Well, it is definitely a coincidence. tlow- 
ever, I didn’t make my examination until August, 
I hadn’t seen the property at the time this was 
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done, so all I could do would be to speculate, Mr. 
Hamilton. 

Q. But what did it indicate to you? 

Mr. Barnard: If the Court please, I object to—— 

The Court: I will sustain the objection to the 
question. 

Mr. Hamilton: I have no further questions. 

The Court: Do you have questions, Mr. Barnard? 

Mr. Barnard: Just a couple of questions, your 
Honor. 

Redirect Examination 

Q. (By Mr. Barnard): Mr. Hornkohl, you 
stated in answer to one of Mr. Hamilton’s questions 
that you eliminated bacterial canker? 


A. As of that time. 


@. As of August 16, 1957? A. Yes. 
@. And the basis of that was the absence of the 
sourness? [313] A. Yes. 


@. Concerning which you testified ? 
A. That is right. 
@. On August 16th had the dead Imbs on the 


trees been dead for some time? A. Yes 
@. And had the trees starting coming back with 
new shoots? Ae Yess 


@. In your experience, would the sour smell and 
the oozing of the sap, and so forth, continue after 
the limb had died? A. No. 

Mr, Barnard: That is all. 

Mr. Hamilton: No further questions. 

The Witness: Am I excused? 


California Spray-Chemical Corporation 335 


(Testimony of Frank Hornkohl.) 
The Court: Do you need Mr. Hornkohl further? 
Mr. Barnard: No. 
The Court: You are excused, Mr. Hornkohl. , 
The Witness: Thank you. 
(Witness excused.) 
Mr. Barnard: Mr. Thompson. 


ROBERT K. THOMPSON 
called as a witness by defendant, having been first 
duly sworn, was examined and testified as follows: 
The Clerk: State your full name, please. [314] 
The Witness: Robert K. Thompson. 


Direct Examination 

Q. (By Mr. Barnard): Would you state your 

full name? A. Robert K. Thompson. 

And what is your address? 

1914 Ganges Avenue, E] Cerrito, California. 
By whom are you employed? 

California Spray-Chemical Corporation. 

In what position or capacity ? 

Supervisor of field research for the western 
division. 

Q. How long have you held that position, Mr. 
Thompson ? A. Three years. 

Q@. And starting back now then, with your 
schooling, that is advanced schooling, what colleges 
or universities did you attend? 

A. I attended Ohio State University where I 
‘received all of my degrees. 

Q. Of what? 


>OPOoPO 
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A. Bachelor of Science in Agriculture, Master 
of Science and Doctor of Philosophy. 

Q. And has your specialty at all times been 
in agriculture? A. It has, 

Q. Any particular field? [315] 

A. Entomology particularly. 

Q. Prior to your employment by the California 
Spray-Chemical Corporation, did you have any 
other employment ? 

A. I have had coneurrent with the schooling 
employment by United States Department of Agri- 
culture. 

Q. In the field of entomology? A. Yes. 

Q. Now, in your capacity with Cal-Spray, Mr. 
Thompson, will you explain to the jury just what 
your department does? 

A. My department, which is research and de- 
velopment, 1s responsible for the testing of new 
materials which may be developed in our own chem- 
ical laboratory, or which may appear on the mar- 
ket from many sources, or which may be brought 
to us by other companies. We are responsible for 
evaluating these new chemicals for developing the 
proper use recommendations, and give these recom- 
mendations to, first, our marketing department, and 
as requested to customers or dealers. 

Q. And does that research include inquiries into 
the dangers of various chemicals, as well as to 
their values? A. It does. 

Q. Are you familiar with a compound marketed 
by Cal-Spray under the name of Mitox? 
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A. Yes. 

Q. And can you give us the formula for Mitox? 

A. Yes, sir. The formula is para-chlorobenzyl, 
para-chlorophenyl sulfide. 

Q. Were any experiments in connection with 
Mitox conducted by your department under your 
direction ? A Nes, sit. 

Q. And over what period of time? 

A. Under my own direction since 1955; that is 
not the earliest date Cal-Spray tested 11. 

Q. Do I understand then, in other words, that 
it has been under your direction since you have 
been with the company, but that experiments were 
being conducted prior to your association with the 
company ? 

A. I was associated with the company prior to 
this time in other capacities. I have only been 
associated with the development of Mitox the past 
three years that I have held this latest position. 

Q. IL see. Can you tell us generally what ex- 
periments were conducted with Mitox? 

A. Experiments were conducted to test the effi- 
ciency of Mitox to control mites of different types, 
mainly those known as red spider mites. This is 
done by comparing it to other known effective 
miticides at different dosages. Tests were conducted 
using Mitox in combination with other materials 
commonly used on trees of various types to show 
how Mitox might be used in the regular spray 
program, and tests have [317] been run on all types 
of fruit trees and other crops at various dosages 
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to determine its limits of safety, or vital toxicity, 
that is whether or not it would injure crops. 

Q. And after the completion of those tests— 
withdraw that. Were those tests conducted by you 
and your department prior to Mitox being placed 
on the market? A. They were. 

Q@. After the completion of those tests was M1i- 
tox placed on the market for general sale? 

A. General sale in the sense that as far as it 
was available. In other words, there were lmita- 
tions to manufacturing. 

Q. In other words, there wasn’t enough? 

Ao habe is erie 

@. But insofar as there was a supply in 1957, 
was Mitox on general sale by Cal-Spray, as one 
of its products? An SV es: 

Q. I will show you, Mr. Thompson, Plaintiff’s 
Exhibit 2, and call your attention to the fact that 
on Plaintiff’s Exhibit 2 1s the statement “for ex- 
perimental sale’, Can you explain to us what that 
term means, or meant on that invoice? 

A. Experimental sale is a requirement of the 
United States Department of Agriculture on a new 
product until such time that they and the Food 
and Drug Administration are [318] satisfied con- 
cerning the possible toxicity of residue that may re- 
main from the use of the chemical on the food erop. 
In other words, in registering a chemical for sale, 
and all agricultural chemicals must be registered. 
with the United States Department of Agricul- 
ture, they require, first, that you prove its effec- 
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tiveness to control the insects which are mentioned 
on the label; secondly, they require that you show 
if the compound is safe to man in the levels which 
may remain on the food crops. Generally this is 
a quite lengthy process of doing the toxicology 
work as determining the toxicity of the compound 
and determining chemically what residue of the 
chemical remains on the food crop. But as this 
study progresses the United States Department of 
Agriculture and the Food and Drug Administra- 
tion may give a registration on “experimental 
sale’, which means that to the best of their know!l- 
edge the material is safe, that you ean start selling 
it, and that pending completion of these toxicity 
studies it is fully registered. 

Q. Could it be said, in other words, that this 
amounts of a temporary registration? 

A. Ina sense, it is—— 

Mr. Hamilton: I will object to the question. 

The Court: I will sustain the objection. The 
witness has explained it. [319] 

Q. (By Mr. Barnard): Under the conditions 
that you have described, Mr. Thompson, is it re- 
quired that the note be made on a sales invoice? 

A. Yes, sir, it is a legal requirement. 

Q. And that you say is a legal requirement? 

‘A. Yes. 

Q. Has the compound known as Mitox received 
its permanent registration? A. It has, yes. 

Q. So that in a sale made at this time it would 
not be necessary to make such a note on the in- 
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voice ? A. It is not so necessary. 

Q. Mr. Thompson, are you familiar with whether 
or not Mitox is compatable with Ortho-K medium 
oil? A. Yes, sir, it is compatable. 

Q. Is there anything in the compound Mitox 
which when combined with Ortho-K medium oil 
would cause any danger whatsoever? 

A. Assuming that we are talking about peaches, 
no. 

Q. Mr. Thompson, is a formula containing two 
pounds of Mitox, four per cent medium oi, and 
two pounds of lead arsenate per 100 gallons of water 
sprayed on peach trees at the rate of 260 gallons 
per acre a safe formula? 

A. To the best of my knowledge, that is safe. 

Q. Would that be true in the pink bud stage? 

A. Yes, sir. 

Q. Now, at my request, Mr. Thompson, you have 
brought two bottles of oil. Are they both the same? 

A. They are the same. 

Mr. Barnard: They sheuld both be marked. 
Would you mark that as Defendant’s exhibit. 

(The bottles referred to were marked as De- 
fendant’s Exhibits B and C, for identification.) 

@. Myr. Thompson, I will show you a bottle, 
which has been marked Defendant’s Exhibit B, 
and—-— 

The Court: For identification. 

Q. (By Mr. Barnard): for identification, 
and can you tell us what is in that bottle? 

A. This is the stock oil, the pure oil, that is 
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used to make Ortho-IX flowable, and other oil prod- 
ucts. 

Q@. And to that stock oil what else is added to 
make Ortho-K flowable medium oil? 

A. Ortho-IX is made with the oil; it contains 
emulsifying agents which are in general terms 
soaps or detergents. It contains conditioned 
agents to bind the detergent with oil, make it 
stable; and it contains a small amount of casease 
which is also involved with the emulsification. It 
contains water, that is the flowable formula con- 
tains about [321] 16 per cent water. 

Q. What per cent of the final product, Ortho-K 
medium flowable oil, is the oil contained in De- 
fendant’s Exhibit B for identification ? 

A. 83 per cent of the final product is this oil. 

Mr. Barnard: I offer this as Defendant’s Ex- 
hibits. 

Mr. Hemilton: No objection. 

The Court: It will be received and so marked. 

(The bottle heretofore marked for identifica- 
tion as Defendant’s Exhibit B, was received 
in evidence.) 

Mr. Barnard: May I pass it to the jury, your 
Honor? (Handing to jury.) 

Would the Court prefer to go ahead? I think 
Wwe can. 

The Court: I think you can go ahead. 

Q. (By Mr. Barnard): Mr. Thompson, I have 
handed you another bottle which is marked De- 
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fendant’s Exhibit C for identification. Can you 
tell me what that contains? 

A. This contains the Ortho-K medium flowable, 
the final product as used by the growers. 

Q. As used by the growers. And that contains 
approximately 85 per cent of the oil represented by 
Defendant’s Exhibit B and the other ingredients 
which you have just mentioned ? 

A. 83 per cent of the oil, and water and the 
emulsifiers as mentioned. [322] 

The Court: You offer that? 

Mr. Barnard: Oh, I beg your pardon. I offer 
that. 

Mr. Hamilton: No objection. 

The Court: Is this the product which the user 
mixes with the water, the 100 gallons? 

The Witness: Yes, sir, this is the product that 
is used as has been referred to as four per cent, 
meaning four gallons of this product in 100 gallons 
of water. 

The Court: It will be received and marked De- 
fendant’s Exhibit C. 

(The bottle heretofore marked for identifica- 
tion as Defendant’s Exhibit C, was received in 
evidence. ) 

@. (By Mr. Barnard): Mr. Thompson, are you 
familar with a product known as clean-up oil? 

A. Yes, sir. 

Q. Is clean-up oil a lighter oil, or a heavier oil 
than the oil represented by Defendant’s Exhibit B? 

A. Clean-up oil is a heavier oil. 
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Q. Explain what you mean by heavier? 

A. By heavier oil, it can have several meanings. 
One would relate to viscosity, in other words, the 
ease of flow, or the part of the chemical constitu- 
tion. It also involves the purity of the oil, in 
other words, in general a cruder oil is considered 
a heavier oil, and a more highly refined oil [323] 
a lighter oil. 

@. Have you had experience with the use of 
Ortho-K medium flowable oil on plant foliage? 

AL Yes sir. 

Q. Is it safe to use on plant foliage? 

A. Yes, sir. 

Q@. Would it be safe to use four per cent on 
plant foliage? 

A. It depends specifically on the plant and the 
time of application. 

Q. Would it be safe to use on peach trees? 

A. Yes, sir. 

Q. In the pink bud stage? 

emeeNeS Sil 

Q. What effect would you observe if such an 
oul as Ortho-K medium flowable oil was used at 
the wrong time? 

A. The effect then would be first noticed as a 
difference in color of the leaves, that is from a 
dark green it would progressively turn lighter 
green. In an extreme ease, which I have not seen 
with this particular oil, but with other oils, it goes 
from the light green to a yellowish green. 

Q. And then eventually does the leaf die? 
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A. Eventually it would not die on the tree; 
eventually it may drop, which 1s equivalent to 
death, I suppose. 

Q. Could Ortho-K medium flowable oil result 
in killing [324] of the major limbs of a peach tree? 

A. Jn my opinion it could not so resuit. 


Mr. Barnard: You may cross examine. 


Cross Examination 

Q. (By Mr. Hamilton): Did I understand you 
correctly, sir, to state that you were employed by 
the United States Department of Agriculture at 
the same time you were attending school? 

A. Yes, sir. 

Q. Now, you stated that you conducted experi- 
ments with the use of chemicals, agricultural chem- 
icals, on all kinds of vegetables, plants, including 
trees. Now, let’s narrow that down. 

The Court: Now, was that a question? 

Mr. Hamilton: No, it was a statement. 

The Court: Well, is that statement correct ? 

The Witness: I am not certain I said ‘‘all”, but 
in essenee I implied that. 

The Court: All right. 

Mr. Hamilton: Thank you. 

Q. Narrowing it down to the use of oils on stone 
fruits, how many experiments have you conducted 
personally using oils on stone fruit trees? 


A. By personally, you mean under my direction ? 
QO. 7 ¥csmiia2 a 
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A. I would say it would be in the range of 40 
to 50. 

Q. Where? 

A. Throughout California, New Jersey, New 
York, Ohio, Washington and Oregon. 

Q. Now, describe these experiments. 

A. in these experiments, generally they are ap- 
phed by a power sprayer, that is a sprayer driven 
with some type of combustion engine, which op- 
erates a high pressure pump. This pump forces 
the spray through the hose and a nozzle to form a 
mist over the tree. This is directed at the tree, wet- 
ting the tree with the spray, and this is done by 
certain, what we call scientific methods, that is, we 
divide a plot of trees up. It may be any size plot, 
for example, ten trees, to ten acres, and there will 
be different treatments applied to different trees 
in that plot, and all the trees receiving the same 
treatment will not be together, but will be scattered 
throughout the plot, so that you can get an average 
experience over the area treated, and so it enables 
you to make comparisons between your treatments. 
Sometimes these treatments involve the compari- 
son of materials, sometimes the comparison of dif- 
ferent dosages of the same material, and similar 
comparisons to that. 

Q. Now, what is the critical range in percent- 
age of oil applied to stone fruits at which point 
damage will appear? 

A. Damage in the form as I described, as the 
lightening [326] of the chlorophyll or the green 
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color could appear at different dosages depending 
on the soil moisture, the type of soil, the tempera- 
ture, the stage of tree growth, most every orchard 
you go into would be different. It is difficult to 
draw generalizations. However, to try to do so 
and answer your question, you might generalize 
that with the particular oil involved here, Ortho-K, 
which is known as a summer oil, or one of the 
more highly refined, that we have known trees to 
be sprayed at ten per cent without injury; we have 
known trees to be sprayed at 40 per cent without 
injury; and yet at the same dosages at other places 
and under other conditions they might show injury. 

@. In other words, it is a factor that is so vari- 
able no absolute rule can be laid down? 

A. No absolute rule, that is right, with this type 
of oil. 

Q. Do you have an experimental stone fruit 
plot or orchard in California? 

A. In the sense that we own such a plot, no. 

Q@. Have you personally conducted experiments 
on stone fruits in California? A. Yes, sir. 

Q. Where? 

A. This is done with the cooperation of many 
growers. It has been done here in Fresno, in the 
Sacramento area, Yuba [327] City. 

@. Let’s limit it to Fresno. What grower? 

A. I do not recall specifically the names of 
those growers. This was done by men under my 
direction. 

Q. You are familiar with the Western Fruit 
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Grower, are you not? A. Yes, sir. 

Q. Is the compatibility table published annually 
by the Western Fruit Grower an authoritative 
table? 

A. To a certain extent it is authoritative. I 
think that the authors are sincere in their efforts, 
although they might not be completely correct in 
all statements given therein. 

Q. Have you reviewed the 1958 Western Fruit 
Grower compatibility table? A. Yies. 

Q. It appears in that table, does it not, that 
Mitox and the dormant oils are compatible? 

A. Yes, sir. 


Q. But it does not appear that Mitox and foliage 
spray oils are compatible, is that correct? 
A. Yes, sir. 


Q. To your company, wouldn’t it be a valuable 
thing to have it appear that Mitox and foliage oil 
were compatible ? 

A. It would be valuable, but impossible. Mitox 
is not [328] registered for use in a foliage spray. 

Q. Because it is not compatible? 

A. No, sir, absolutely not. 

Q. What, sir, if you can explain to me in sim- 
ple language that I can understand, is the differ- 
ence between your—and by your, I mean California 
Spray-Chemical Company’s—clean-up oil and its 
Ortho-K oil? 

A. The main difference between clean-up oil and 
Ortho-K is in the degree of refinement. 
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Q. The base oil is the same, is that correct? 

A. The base oil is 

Q. Stock oil, let’s call it. 

A. No, sir. It is the same only when it comes 
out of the ground as crude oil. From then on it 
goes through different processes of refinement, and 
Ortho-Ik is carried farther in the degree of refine- 
ment. 


@. And in that refinement what is attempted to 
be done by the refiner? 


A. In the refinement they remove various frac- 
tions, such as kerosene, gasoline, lube oils, asphalt, 
and one of these fractions is spray oil. 

Q. Isn’t one of the purposes of additional re- 
finement to remove sulfur from the oil? 


A. No, the sulfur isn’t removed by the refine- 
ment. The sulfur in crude oil is sedimental and is 
removed by [329] filtration, not through refinement. 


Q. In any event, the process that your Ortho-K 
oils go through, the more highly refined oil has 
more sulfur removed from the oil than your clean-up 
oil, is that not correct? 

A. I do not think so because the sulfur is re- 
moved before this treatment, the difference in the 
treatment. 

@. Is it not, sir, correct that one of the impor- 
tant tests to determine whether an oil should be 
used as a dormant oil or as a foliage oil is to ascer- 


tain the amount of unsulfinated residuals ? 
A. Yes, sir. 
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Q. And that unsulfinated residual means resid- 
ual without the sulfur molecules, does it not? 

A. No, sir. 

Q. What does it mean? 

A. Unsulfinated residue means that fractions of 
certain compounds in there which are injurious, 
which do not react to sulphuric acid, that the more 
highly refined oils are more highly treated with 
sulphuric acid, and you are actually adding sulfur 
to react with other compounds in the oil so that 
they may be drawn off in a later filtration. 

Q. And that deprives those other compounds of 
sulfur, does it not? 

A. In general, these other compounds are not 
sulfur [330] compounds. 

Q. Sir, is there any danger in using a foliage 
oll in conjunetion with sulfur? An VWess sin, 

Q. Those two agricultural chemicals are not 
compatible ? A. That is right. 

@. But there is no danger in using sulfur with 
a dormant oil, is there? 

A. No practical danger. 

Q. Those two are compatible? 

A. There is a difference in compatibility. 

Q. Mitox has some sulfur in it, does it not? 

A. Yes, sir. 

Q. The invoices setting forth the sale of Mitox 
to Charles W. Grimm were marked “experimental 
sales’? for the reason that Mitox had not been ap- 
proved by the United States Department of Agri- 
culture, is that correct? 
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AG INO, sik, if 1s notrecorrect. 

@. I wonder if you would explain that again, 
why it had to be marked “experimental sale’ if it 
was not because it had not been approved by the 
United States Department of Agriculture? 

A. Well, it had been approved for sale by the 
United States Department of Agriculture, but was 
required to be marked “for experimental sale” be- 
cause that status of the [331] toxicity tests were— 
well, they were incomplete. In other words, the 
minimum requirement on this type of compound is 
a two-year study. Many times it takes longer than 
that, and our two-year period was not up, but it was 
far enough along that the data was acceptable for 
the approval of the product for a one-year period, 
because experimental sales registration lasts for 
just one year. At the end of that time then you 
obtain the complete registration or approval. 

Mr. Hamilton: I have no further questions. 


Redirect Examination 

Q. (By Myr. Barnard): Mr. Thompson, these 
toxicity studies to which you just referred, are they 
studies as to the effect on human beings, or on 
trees? 

A. Very rarely on human beings; most often 
on rats and dogs. 

@. What I meant is, are they studies as to the 
effect of residue which might be left on the fruit? 

A. Yes, it is studies to try to learn what such 
effect would be. 
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Q. Now, referring to the Western Fruit Grower, 
to which Mr. Hamilton called your attention 

A. Yes. 

Q. The compatibility chart, does that chart show 
that Mitox is not compatible with summer oil? 


A. No, sir. 

Q. Is it? A. It is. 

Q. Is Ortho-K medium flowable oil a new prod- 
uct? A. No, sir, a very old product. 

@. Approximately how long has it been on the 
market, have you any idea? A. About 30 years. 


Mr. Barnard: That is all. 

Mr. Hamilton: No questions, your Honor. 

Mr. Barnard: May Mr. Thompson be excused? 

Mr. Hamilton: He may be excused. 

The Court: You are excused as far as the Court 
is concerned, Doctor. The next witness? 

(Witness excused.) 
Mr. Barnard: Mr. Hanna. 


JOHN LINDSAY TIMOTHY HANNA 
called as a witness by defendant, having been first 
duly sworn, was examined and testified as follows: 

The Clerk: State your full name, please. 
The Witness: J. L. Timothy Hanna. 


Direct Examination 
Q. (By Mr. Barnard): Would you state your 
full name, please ? 
A. John Lindsay Timothy Hanna. [333] 
Q. ‘And where do you live, Mr. Hanna? 
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A. Bakersfield, California. 

Q. What is your business or occupation? 

A. J am an agricultural consultant. 

Q. Independent? A. Independent, yes. 

Q. In 1957 what was your business or oceypa- 
tion? 

A. I was employed by Cal-Spray as field rep- 
resentative, sales representative in the field. 


q). In what area? A. Wheeler Ridge. 

Q. That is in Kern County, is it? 

A. Southern part of Kern County. 

@. How long had you been so employed? 

A. I think a little over four years, as of March 
1, 1958. 

@. And in all of that time were you employed as 
a field representative ? A. Yes, sir. 


@. Generally what are the duties of a field rep- 
resentative ? 

A. To check growers’ crops and advise them on 
insect population, identification, and type of ma- 
terial to use for eradication. 

@. And in connection with that occupation did 
you become acquainted with Mr. Charles Grimm? 

A. Yes, sir. 

Q. About how long ago did you first meet him? 

A. A little over three years ago, I believe. 

@. Did you see him then from time to time after 
that? A. Yes, sir. 

@. Are you familiar with Mr. Grimm’s peach 
orchard, in the Wheeler Ridge area of Kern 
County ? A. Yes, I am. 
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Q. And have you visited that ranch on many 
occasions ? A. Yes. 

Q. Did you in connection with your employment 
as a field representative by Cal-Spray make periodic 
visits to Mr. Grimm’s ranch? asa Ses, IC dlicl. 

@. About how often did you go there? 

A. I think my average calling on Mr. Grimm 
would be twice a week perhaps, sometimes oftener 
in different seasons than in other seasons. 

Q. Referring to the months of December of 
1956 and January of 1957, did you visit Mr. 
Grimm’s orchard? A. Yes, sir. 

Q. And did you make an examination of the 
orchard? 

A. Yes, I did. I believe that to be in January. 

Q. Of 1957? mee Oi, yes sit [aco 

Q. Is that as close as you can come to the actual 
date ? 

A. Yes. I don’t remember; that is so long ago 
I have forgotten exactly when it was. 

Q. Did you at that time examine his orchard ? 

A. I did, yes. 

Q. And what was the purpose of your examin- 
ation? 

A. Well, actually it was a periodic examination, 
part of my duties with Cal-Spray, but I was look- 
ing for deposits of spider mite eggs, any scales that 
might be present on the trees, or any other insccts, 
general condition of the orchard and the vineyard. 

Q. Did you find any evidence of spider mites 
and scale? ee Wes SIT: 
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Q. This is in this examination some time in the 
month of January? 

A. It was, I believe, in the first part, first half 
of January J would say would be safe. 

Q. Did you thereafter have a conversation with 
Mr. Grimm about what you found? A. Yes. 

@. And can you tell us generally what that con- 
versation was? 

A. I advised Mr. Grimm that I found a rela- 
tively heavy deposit of spider mite eggs and I had 
found slight indications of scale population spotted 
throughout his orchard. [336] 

Q. And was that in the Merrill Gem Peaches? 

A. That was in all the peaches. 

Q. Merrill Gems, the Blazing Gold and the Gold 
Dust? A. Yes, sir. 

Q. Did you at that time recommend a course of 
treatment to Mr. Grimm? 

A. No, I did not at that time. 

Q. Did you go back then later to his orchard? 

A. Yes. 

@. And approximately when was that? 

A. I believe, if IT am not mistaken, I made two 
trips to that orchard in the latter part of January, 
and I made four or five trips in February. 

Q. Did you at any one of those trips recommend 
a course of treatment to Mr. Grimm? 

A. Yes, I edad: 

Q@. Can you tell us approximately when that 
was? 
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A. I think I first—I made my first reeommenda- 
tion to Mr. Grimm in the latter part of January 
or the first part of February of 1957. 

Q. Do you recall what you recommended 2 

A. Yes, I do. 

Q. And what was it? 

A. I recommended that he spray his orchard 
with four per cent Ortho-K medium oil per 100 
gallons of water, and [837] that would be four 
gallons per 100 gallons, and four pounds of basie 
lead arsenate, two pounds of Ortho Mitox; that was 
all to go in 100 gallons of water, and I recommended 
that he use 400 gallons to the acre to get coverage 
of the trees. 

Q. Did Mr. Grimm say anything to you at that 
time ? 

A. Well, he said he didn’t like the idea of the 
oil. 

Q. What did you say, or what did vou do? 

A. I would like it for the record, this was not my 
basic recommendation. I was repeating a recom- 
mendation given to me. 

Q. In other words, in between some of these 
visits had you obtained a recommendation from 
someone else, is that what you mean? 

A. Yes, would you care for me to explain that? 

@. Yes, please. 

A. Mr. Harold Fisher, who is the branch man- 
ager of the Bakersfield branch of the Cal-Spray 
had come from a peach growing and producing 


356 Charles W. Grimm vs. 


(Testimony of John Lindsay Timothy Hanna.) 
area, and I respected his advice on peach trees, 
recommendations, because I was more familiar with 
field crops. I contacted him, Mr. Fisher that is, 
and told him of my findings on Mr. Grimm’s or- 
ehard, and consulted with him on a recommenda- 
tion, which he gave me, and which I passed along 
to Mr. Grimm. 

Q. I see. Then when Mr. Grimm objected to 
the oil, did vou diseuss that. objection with Mr. 
Misher? [338] 

A. I beheve that I talked to Mr. Fisher on the 
radio at Mr. Grimm’s ranch. 

Q. I see. And as a result of these conversations 
was certain material delivered to Mr. Grimm’s 
ranch for spraying? A. That is correct. 

Q. And that, as has been testified to and is ad- 
mitted, was the formula which you have just de- 
scribed ? 

A. That is correct. They delivered the material 
at my request to the ranch. 

Q. Now, were you present when the material 
was being sprayed ? 

A. J checked the spraying as it was going on. I 
wasn’t there the whole time. 

Q. And that was on March 5th and 6th? 

A. 5th and 6th, I believe. 

Q. Of 1957? A. Correct. 

Q. What was the next thing that you knew or 
heard of concerning Mr. Grimm’s orchard ? 

A. Well, Mr. Grimm ealled me, I believe it was 
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in the neighborhood of a week later, and asked me 
to come out and check some of his peach trees that 
—check and report to him what my findings were, 
which I did. 

Q. And what did you find? 

A. I found some bloom shedding in the Blazing 
Gold, I [839] believe, and also some pistil burn, 
which I reported to My. Grimm. 

Q. Did you find anything else at that time? 

A. No, sir. 

@. Did vou later hear from Mr. Grimm again? 

A. I checked back mysclf some time later, to 
re-check these peach trees I just mentioned that had 
a slight, oh, burn I guess, from the otl, and to re- 
eheck to see how it was progressing. 

Q. First, approximately how long after your 
first visit was the second visit? 

A. Within—well, I would imagine it would have 
been within a couple of days. 

Q. Is that your best estimate at this time? 

A. Yes. I don’t exactly remember the time. 

Q. And what did you find as far as the Blazing 
Gold and the Gold Dust trees were concerned, on 
your second visit? 

A. Oh, about the same condition. It didn’t look 
to me like it was getting any worse, and I reported 
to Mr. Grimm that I wasn’t too concerned about 
it. And then I spotted a tree in the other orchard, 
which would be the Merrill Gems, one isolated tree 
out there, and I called Mr. Grimm out to observe it. 

Q. Where was that tree in the orchard? 
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A. This is an approximation, it was four or 
five trees [340] in from the east side of the orchard, 
and I would guess maybe 10 to 12 trees north from 
the south side of the orchard, cornering it that way. 

Q. All right. Now, will you describe the con- 
dition that you found in that tree? 

A. Yes. The tree looked awfully sick, it was 
withering up somewhat, and at first to me I thought 
it was an economic problem, that is, it needed plant 
food, fertilizer. And the tree looked rather—well, 
it looked awfully sick, so I recommended to Mr. 
Grimm that I give him some leaf feed to put on that 
tree to see if we could snap it out of it. 

@. And did you do so? 

A. I gave him some material, and I don’t be- 
lieve he used it. 

Q. All right. Did vou go back to his orchard 
then at a later date? Ae Ves dW cick 

Q. About how long was it? 

A. If I remember correctly, it was about a week 
later that Mr. Grimm requested me to come out to 
the orchard again. 

Q. What did vou find at that time? 

A. TJ found several sick trees in the Gem variety. 

Q. What visual evidence did you see? 

A. The leaves were discolored, what little there 
was—you know, at that time of year—and shrivel- 
ing, the branches [341] were drooping. I dug into the 
tree with my knife to investigate, and it has been 
stated, the cambium layer was dark. They looked 
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in a very unhealthy state, very sick, and I didn’t 
like it. 

Q. Now, Mr. Hanna, in order to conserve time, 
may I ask you if you were in the court room and 
heard Mr. Grimm testify concerning the spreading 
of this condition through the orchard ? 

A. I heard Mr. Grimm’s testimony, yes, sir. 

Q. And did vou visit that orchard from time to 
time again later in the spring? 

A. Yes, I visited the orchard very often. 

Q. Did the spreading condition occur substan- 
tially as Mr. Grimm explained, testified it did? 

ive Liars corect, 

Q. Now, also in the late summer, did the im- 
provement in the trees occur as Mr. Grimm testi- 
fied? 

A. Qualify late summer for me, please, Mr. 
Barnard. 

Q. Well, say in September? 

A. September? I think there was an improve- 
ment there in September. 

Q. All right. Now, what did you do, Mr. Hanna, 
after you discovered this condition more or less 
prevalent in the orchard? 

A. T eontacted Mr. Hal Fisher and requested 
that he [342] and/or Dr. Sessions accompany me 
out to the orchard to look at it with me as soon as 
possible. 

Q. And did you go out there with Mr. Fisher and 
Dr. Sessions at a later date? Awe®es, Todid: 
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Q. About how long later was that? 

A. I think it was a couple of days. 

@. What did you do? 

A. Well, I didn’t know what the trouble was 
there, and I asked them to help me. 

Q. I mean, physically what did you do? 

A. Oh, physically; I beg your pardon. We in- 
spected the wood with knives, pecling it back. We 
walked through most of the orchard, made visual 
inspection of ail angles of the tree, the sides and 
tops, and I believe we dug some dirt around some 
of the roots to inspect it, and asked Mr. Grimm 
what his cultural practices had been, what his eco- 
nomic practices had been, his irrigation. That is 
about it. 

Q. Did vou personally conduct any laboratory 
tests, or tests of any kind? A. No, I did not. 

Q. Did you follow the Grimm orchard then 
through the balance of the year? 

A. J did, yes. I would like to qualify that; dur- 
ing the summertime I am awfully busy and I did 
not eall regularly [843] to observe the orchard, but 
every time I was in that very close vicinity I 
would go and look at it. 

@. Did you continue your investigation to de- 
termine the cause of the condition, or did you leave 
that up to other employees of your company? 

A. T left that up to the more qualified person- 
nel of the company. 

Mr. Barnard: I have no further questions. 
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Cross Examination 

Q. (By Mr. Hamilton): Mr. Hanna, you re- 
ferred to a conversation between you and Mr. 
Grimm, in which Mr. Grimm raised an objection 
to the use of four per cent oil in the spray that 
you had recommended. A. Yes. 

Q. Do vou recall referring to that conversation? 

A. Yes, I do. 

@. Then immediately afterwards you said you 
talked to Mr. Fisher on the radio. What did you 
mean ? 

A. I contacted—we have two-way radios in the 
ears. 

@. You had a two-way radio in your car? 

A. Yes, sir. 

Q. So you could immediately, if vou wanted to 
talk to Mr. Fisher, pick up the receiver in your car 
and contact him? 

A. Yes. Normally it is for the office calls for 
people [344] trying to get ahold of us, they would 
get us on the radio and we would get there much 
more quickly. 

Q. So while you were discussing this percentage 
of oil with Mr. Grimm, you contacted Mr. Fisher 
and obtained his further approval of your four 
per cent solution? A. That is correct. 

Q. When Dr. Sessions came down, Mr. Hanna, 
did you go to the Grimm orchard with Dr. Sessions 
the first time? A. Yes, I did. 

Q. Who else was with you? 
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A. Mr. Fisher. 


@. And did you assist Mr. Fisher and Dr. Ses- 
sions in thei examination of the orchard? 


A. Yes, I did. 


@. And do you know how many times Dr. Ses- 
sions visited the Grimm orchard for the purpose of 
examining it? 

A. On two occasions, Mr. Hamilton, I was with 
him, and I believe to the best of my knowledge he 
was there once more when I wasn’t present. 


Q. On the second occasion when you were with 
Dr. Sessions at the Grimm orchard, did you assist 
him in his investigation of the orchard ? 

A. You confuse me a little on the word “assist’’. 
I was just walking along listening, because I didn’t 
have any idea what was wrong. [345] 

Q. You were just along listening. You didn’t 
gather material for him? 

A. Not on the second time, no. No, that—he re- 
quested me to do some work for him at a later date, 
which I later did. 

Q. Was that in connection with the Grimm 
orchard ? A. Yes, it was. 

@. And what was that? 

A. He requested me to take a soil profile 12 feet 
deep every six inches, and take in to the laboratory 
and have a soil analysis performed and give him 
the analysis, which I did. 

@. So in answer to counsel’s question about hav- 
ing performed no laboratory tests, you meant no 
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laboratory tests by yourself personally, is that cor- 
rect? 

A. Yes, that is what I thought he meant. 

Q. But you did gather some material, that is to 
say, you got an auger and dug into the earth in 
the Grimm peach orchard, down to a depth of 12 
feet, is that correct? 

A. Well, I really went to 13 feet 2 inches, or 
something, but I took what Dr. Sessions requested 
me to do, and took all the cores into the 


Q. Took cores from that 

A. Profile, yes, and took it into the lab and 
they ran the tests themselves in there. 

@. Mr. Hanna, you have referred to seeing one 
sick tree in the Grimm orchard, and I believe you 
were the first [3846] person that noticed that tree. 

A. To the best of my knowledge, I pointed 
out—— 

Q@. You called Mr. Grimm’s attention to it? 

A. That is correct, yes. 

@. Was the foliage on that tree yellowish in 
appearance ? 

A. It appeared to be very chlorotic, yellowish. 

Q. It was a lighter color than a normal healthy 
tree should be? ee iis Correct. 

Q. And by chlorotic you mean yellowish? 

A. That is correct. 

Q. Now, at a later time you noticed that sick- 
ness appear to spread over the orchard, is that 
correct? 
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A. Yes—I wasn’t the first to notice that, but I 
noticed it. 

Q. No, but you noticed it? A. Yes. 

@. And in the balance of the orchard, the foliage 
would turn a light green or a chlorotic color? 

A. To the best of my recollection you are cor- 
rect, yes. 

Q. Thank you. Now, you stated you would visit 
the Grimm ranch about two times a week, is that 
correct ? eS cir. 

®. Did that also apply to the summer periods? 

A. When I was enjoying Mr. Grimm’s account 
business [347] it applies to the summer period as 
well, yes, sir. 

Q. Now, those trips to the Grimm ranch, they 
were for business purposes, were they not? 

A. Yes, certainly. 

Q. You were trying to sell him agricultural 
chemicals for the benefit of yourself and Cal-Spray ? 

A. Plus trying to do a good job taking care of 
his fields, vines, trees, cotton. 

Q. At any time, either before or after this 
injury occurred to Mr. Grimm’s orchard, has Mr. 
Grimm refused to allow vou to come on the orchard 
and make any examination you desired to make? 

A. Very definitely not; he has been very ¢o- 
operative. 

Q. Do you know of any instance in which Mr. 
Grimm refused to allow any Cal-Spray employee 
to come on his ranch and investigate? 
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A. I believe there was one imstance I heard 
about. 

Q. And what was that? 

A. I believe that Mr. Grimm refused to let Mr. 
Tisher take some stumps out, something of that 
sort, that nature. 

Q. But that is the only instance you have heard 
of ? 

A. That is the only one I know of, yes. 

Mr. Hamilton: TI have no further questions. 

The Court: You are through with this witness, 
Mr. Barnard? 

My. Barnard: Yes. [348] 

The Court: You are excused. 

Mr. Hamilton: Your Honor, I should like to have 
this witness instructed to stay. 

The Court: All right. Well, you are not ex- 
cused. 

(Witness temporarily excused.) 

The Court: Members of the jury, we will recon- 
vene tomorrow morning at 9:30. I have another 
group coming in to be selected for the jury im an- 
other case, so we will reconvene in this case at 
10:00 o’clock tomorrow morning. [349] 

(Admonition to jury and recess at 4:30 p.m. 
until 10:00 a.m., April 11, 1958.) 


Friday, April 11, 1958. 10:00 A.M. 
The Court: Do counsel stipulate the presence 
of the jury? 
Mr. Barnard: Yes, your Honor. 
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Mr. Hamilton: So stipulated, your Honor. 
The Court: Next witness? 
Mr. Barnard: Mr. Ogden. 


GEORGE W. OGDEN 
ealled as a witness by defendant, having been first 
duly sworn, was examined and testified as follows: 
The Clerk: State your full name, please. 
The Witness: George W. Ogden. 
The Clerk: Have that seat. 


Direct Examination 

Q. (By Mr. Barnard): Mr. Ogden, would you 
state your full name, please? 

A. George W. Ogden. 

@. And where do you live? 

A. 4609 North Flower Avenue, Clovis. 

The Court: Mr. Ogden, I am going to ask you 
to keep your voice up, so everybody can hear you. 

Q. (By Mr. Barnard): What is your business, 
Mr. Ogden? A. Farming. 

@. And how many acres do you farm? [352] 

AL Sixty. 

@. And is that located at vour home, the ad- 
dress of which vou have just given us? 
It is. 
What type of crops do you raise? 
Peaches and grapes. 
How many acres of peach trees do you have? 
Close to 20. 
And referring to the year 1957, if there has 
been any change, what varieties of peaches did you 
grow? 


OPoPopP 
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A. Kim Alberta and Gold Dust, Blazing Gold 
and Red Haven. 

Q. Do you know what root stock those trees were 
grown on? 

A. The Gold Dust, Blazing Gold, Red Haven 
are on 8-37 stock, and the Kim Alberta is on Lovell, 
I think. They were planted before I bought the 
place. 

Q. How old are the trees in your orchard, by 
varieties if necessary ? 

A. I planted the Gold Dust in 1951, and planted 
the Red Haven in 1954, and the Blazing Gold in 
1955, and the Kim Albertas were planted, I be- 
lieve, in 1945. They were planted by the previous 
owner. 

Q. Isee. Now, in the year 1957 did any unusual 
condition develop or exist in your peach orchard? 

A. Yes, the trees budded out and on quite a lot 
of them the buds turned brown shortly after the 
leaf buds opened, [853] and parts of the trees be- 
gan dying, some of them died entirely, and some of 
them were only part, a limb here and there. 

Q. Did that condition continue throughout the 
growing season? 

Mr. Hamilton: Your Honor, I am going to ob- 
ject to this line of questioning to this witness, on 
the basis that we are concerned in this action with 
a Merrill Gem peach orehard. This witness has 
indicated that he has no Merrill Gem peach orehard 
on his ranch. The similarity, I do not believe, is 
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sufficiently established for this material to have any 
relevancy here. 

Mr. Barnard: If the Court please, it seems to 
me that is a matter of weight of the evidence. 
Counsel has insisted at various times throughout the 
trial that the Merrill Gem is a relatively new peach, 
there aren’t very many orchards containing the 
peach. The evidence from other witnesses has been 
to the effect that the Merrill Gems were perhaps 
more susceptible to certain diseases, but not that 
other varieties do not suffer the same diseases. I be- 
lieve it is just a question of weight. 

The Court: Well, I don’t think, Mr. Barnard, 
that there is sufficient foundation. We have two 
orchards separated by a hundred miles or more. T 
don’t know about climatic conditions, soil condi- 
tions, water conditions. 

Mr. Barnard: If the Court please, that is prob- 
ably true, [3854] and I intend to develop that 
through other witnesses. Mr. Ogden is a farmer; he 
has been able to get in his fields for the first time 
in weeks, and I wanted to use him when it was 
convenient. 

The Court: I don’t think I will permit the ex- 
amination of this witness until a foundation has 
been established. You may remove him from the 
witness now, if you care to recall him. 

Mr. Barnard: Very well, then, Mr. Ogden, 
would vou step down, and I am afraid you will have 
to remain so that I can recall you later. 

(Witness temporarily excused.) 
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HAROLD C. FISHER 
ealled as a witness for defendant, having been first 
duly sworn, was examined and testified as follows: 
The Clerk: State your full name, please. 
The Witness: Harold C. Fisher. 


Direct: Examination 

Q. (By Mr. Barnard): Will you state your full 
name, Mr. Fisher? 

A. Harold C. Fisher. 

Q. And what is your address? 

A. 1821 Burton Way, Bakersfield, California. 

@. And what is your business or occupation? 

A. I am branch manager for California [355] 
Spray-Chemical Corporation at our Bakersfield 
office. 

Q. How long have you been so employed ? 

A. Since October of 1956. 

@. Prior to that time were you employed by 
Cal-Spray ? A. Yes, I was. 

Q. In what capacity? 

A. As sales representative. 

Q. In the Bakersfield area, or some other place? 

A. No, in the Fresno area. 

Q. How long all told have vou been employed by 


Cal-Spray ? A. Since June of 1951. 
Q. Mr. Fisher, do you know Mr. Charles 
Grimm ? oe Veswel do, 


Q. How long have you known him? 
A. Since, I believe, in the late fall of 1956, that 
I first met Mr. Grimm. 
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Q. At that time was Mr. Hanna one of the field 
representatives working under you? 

A. Yes, he was. 

Q@. And did you meet Mr. Grimm through Mr. 


Hanna? A. Yes, I did. 
Q. Have you had occasion, Mr. Fisher, to visit 
Mr. Grimm’s peach orchard ? A. Yes, I have. 


Q. And IT refer to the Merrill Gem peach or- 
chard. [356] 

A. Yes. 

Q. Do you reeall the first time you visited that 
orchard ? 

A. The first time I saw the orchard was in the 
fall of 1956. However, I didn’t at that time go into 
the orchard. 

Q. Do you recall the first time you actually 
went into the orchard? 

A. The first time I actually went into the or- 
chard for any kind of examination was during 
either late March or early April of 1957. 

@. And that was after the spray had been ap- 
plied that has been testified to here? A. Yes. 

Q. Prior to that time, Mr. Fisher, had you had 
anything to do with recommending what formula of 
spray should be applied to Mr. Grimm/’s orchard ? 

A. Yes, I had. 

Q. And was that through Mr. Hanna? 

A. Yes. 

Q. In other words, you didn’t personally talk 
to Mr. Grimm ? Ae No, I did not. 
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Q. Did you have more than one conversation 
with Mr. Hanna coneerning the formula? 

A. I wouldn’t be positive that I have more than 
one conversation concerning this formula. I believe 
however that [357] J did. 

@. And ultimately was the formula which was 
applied the recommendation which vou passed on to 
Mi. Hanna, to be in turn passed on to Mr. Grimm? 

A. That is correct. 


Q@. Was that formula a standard formula rec- 
ommended by the company? 

A. It is a formula recommended by the com- 
pany. 

Q. Now, referring then to your visit in the latter 
part of March or early April to the Grimm orchard, 
what prompted you to go out there at that time? 

A. I had a call from Mr. Hanna to the effcet 
that there was something wrong with Mr. Grimms 
orchard and he would like to have my advice on it. 


Q. And did you go out there with Mr. Hanna? 

A. Yes, I did, that same day. 

@. Was Mr. Grimm there? 

A. I believe he was. However, I am not positive 
whether Mr. Grimm was with us, or his foreman. 

Q. At any rate, did you make an examination 
of the orchard? A. Yes, I did. 

Q. And what condition did you find? 

A. TI found the trees, or a lot of the trees to be 
receding. By receding, I mean the leaves, you might 
say, were [358] turning color and marginal burn- 
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ing, the bark on the lower half of the tree was quite 
discolored, and with a shght sour odor. 

Oe ls that all vow found? 

A. That is right, yes. 

Q. Did you later visit Mr. Grimm’s orchard 
again ? 

A. Yes, I visited it again the following day. 

Q. Did you notice any different condition at that 
time ? 

A. No, f would say no different at that time. 

Q. What did you do, Mr. Fisher, after having 
observed this condition ? 

A. When I had observed this condition the first 
day I cut a few twig samples and took them with 
me to Bakersfield, and in the meantime I had ealled 
Dr. Sessions, whom I met in Bakersfield that eve- 
ning. 

@. And then did you and Dr. Sessions visit the 
orchard ? 

A. Yes, my second visit to the orchard was with 
Dr. Sessions. 

@. Was Mr. Grimm there at that time? 

A. Yes, Mr. Grimm was there at that time. 

Q. Let me ask you, I believe this is repetitious, 
you stated you found no substantial different condi- 
tion the second day than the first? 

A. That is correct. 

@. Did you visit Myr. Grimm’s orchard at any 
later date? [359] 

A. Yes, I did. I believe it to be in the latter 
part of April. 
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Q. And who was present at. that time? 

A. Dr. Sessions, three—let’s see, I believe Mr. 
Rizzi, from the pomology department of the Uni- 
versity, Mr. Hensley, 1 believe his name is, from 
the University, and a Mr. Harris from the Univer- 
sity, and I helieve a Mr. Fred Hench from the 
Farm Adviser’s office in Kern County. 

@. What was done on that occasion ? 

A. We discussed it with these people, and again 
looked in the orchard ourselves. 

Q. Was the condition of the orchard any differ- 
ent than the condition you had noticed the first 
time ? 

A. I would say it appeared to be more advanced. 

Q. By that, you mean the unusual condition 
appeared to be more advaneed ? 

A. What I think I mean—or what. I mean by 
this statement is that the trees with no apparent 
condition, there was no condition—the trees which 
did not have the condition were further advanced in 
their growth, and so the sick condition appeared to 
be worse. 

Q. Did you visit Mr. Grimm’s orchard at any 
time later than after the latter part of April? 

Yes, I did, about mid May. 

And who was present at that time? [360] 

T was there alone with Mr. Grimm. 

Did you have a conversation with him then? 
Yes, I did. 

Will you tell us as closely as you can what 
he said to you and what you said to him? 


> eS 
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A. Well, I went with the express purpose of 
trying to get to the bottom of this whole problem, 
and I asked him for permission to dig one or two 
trees, dig them up by the roots. He refused by stat- 
ing that the first time—the next time, or when the 
trees were dug on the place he would take them out 
with a bulldozer. Then I asked him if he would do 
me the favor of coming to Fresno with me and 
viewing some orchards that had similar condition, 
which he refused. And he told me at that time that 
the next time the Cal-Spray representative came on 
the place he would like to see them with a check- 
book in their hand. 

@. Did you at that time, Mr. Fisher, or at any 
other time tell Mr. Grimm that you thought the 
cause of the condition was an oil injury? 

A. I did not. 


Q. And did you at that time, or any other time, 
tell him that a man from Richmond who carried a 
checkbook would be down to settle? 

A. I did not. 

Q. After that conversation in May, did you have 
any [3861] further conversation with Mr. Grimm? 

A. No, I didn’t. 

@. Have you been on his place since? 

A. Ihave been on the place one time since, I be- 
lieve in June. 

Q. Of 19572 A. Yes. 

Q. Was the condition in June any different than 
you had noticed previously ? 
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A. No different except there was some re- 
growth. 

Q@. Have you yourself conducted any laboratory 
tests or experiments since April of 1957 in an at- 
tempt to discover the cause of this condition ? 

A. J conducted no laboratory tests myself. How- 
ever, I did ask deep soil samples be taken. 

@. And that was done, was it? 

A. Yes, it was done. 

@. Were the results of the soil tests satisfac- 
tory ? 

A. It appeared to be. However, there were cer- 
tain things that probably aren’t the best for grow- 
ing conditions, but we didn’t feel them to be real 
detrimental so far as peach growing is concerned, 
or at least it wouldn’t cause such a fast decline. 

Mr. Barnard: You may cross examine. [362] 


Cross Examination 

Q. (By Mr. Hamilton): Mr. Fisher, if I recall 
your statement correctly, the first time that you 
went on the Grimm ranch after March 5th and 6th 
of 1957, you noted a condition of the trees which 
you termed receding. Was that a condition of the 
Merrill Gem peach trees? 

A. That was the condition of the Merrill Gems. 

Q. Now, what did you mean by the use of the 
term receding ? 

A. What I meant was the trees had started to 
bud out, the leaves were forming, the blossoms had 
come out, and were starting to die back. 
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Q. Then immediately after that use of the term 
receding, you stated the leaves were turning color. 
What color? 

A. They were turning color with a burning on 
the edge, turning to a yeliowish color on the edges. 

Q. Light green or yellowish color, would that 
fairly deseribe it? A. Yes. 

Q. This burning effect on the edge, was that a 
slight margin on the edge? 

A. Jt was a marginal burn. 

Q. Would that burned edge, say, be the width of 
a pencil line, or would it be wider than that? [363] 

A. It would vary with different leaves; it might 
be that width, or up to possibly one-eighth ineh. 

Q. You, sir, did your advanced schooling at 
Fresno State, did you not? 

A. That is correct. 

@. And you have a degree in horticulture from 


Fresno State? A. That is correct. 
Q. As a student did you do any work in soil 
analysis ? A. I had only one course with soils. 


Q. Sinee your graduation from college, have you 
made any study of soil analysis? 

A. Only in the fact that I have studied soil 
courses in night school since my college days. 

Q. And that was sufficient for you to read the 
soil analysis with some degree of knowledge of the 
import of its content? 

A. I have a ehart that explains the analysis. 

Q. And you did obtain a report of the soil analy- 
sis of the Grimm ranch? 
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A. I did obtain a report of the soil analysis. 

Q. And the comparison of that report and your 
chart. indicated to you that while these conditions 
might not be perfect, they were reasonably good; is 
that a fair statement? 

A. I would say they were reasonably good 
enough that [364] we wouldn’t have had this very 
fast recession, ves. 

Q. According to your opinion, after the study 
of that soil analysis, there was no relation between 
the condition of the orchard and the result of the 
soil analysis? 

A. I don’t believe so. However, there was one 
thing in this soil analysis that did bother me, the 
fact that at about seven and a half feet there was 
what I would say was a false water strata. If the 
roots had got into this strata we would have a defi- 
nite souring of the trees. 

Q. ‘Tim Hanna worked under you, did he not? 

A. Yes, he did. 

Q. He was under your direct supervision and 
control ? A. That is correct. 

Q. Did Mr. Hanna make any recommendations 
to you concerning the disposition of Mr. Grimm’s 
claim? A. No, he did not directly to me. 

Q. Did he by written commiutnication, and by 
that I mean interoffice communication, make any 
recommendations to you concerning the disposition 
of Mr. Grimm’s claim? 

A. No. I might ask, sir, what do you mean by 
disposition ? 


378 Charles W. Grimm vs. 


(Testimony of Harold C. Fisher.) 

Q. Whether the company should settle. 

My. Barnard: If the Court please, I will object 
to that as incompetent, irrelevant and immaterial. 

Mz. Hamilton: This is the manager. 

The Court: J think I am going to overrule the 
objection. [365] The questions were concerning the 
disposition of the claims. I will overrule the objec- 
tion to that question. 

The Witness: May I have the question again? 

The Court: Read the question, Miss Schulke. 

(Question read.) 

A. Monetarily, you mean? 

Q. (By Mr. Hamilton): Yes. 

A. No, he did not. 

Mr. Hamilton: J have no further questions. 

Mr. Barnard: No questions. 

The Court: That is all, Ma. Fisher, Next wit- 
ness ? 

(Witness excused.) 
Mr. Barnard: Mr. Howard. 


FRED K. HOWARD 
called as a witness by defendant, having been first 
duly sworn, was examined and testified as follows: 
The Clerk: State your full name, please. 
The Witness: Fred K. Howard. 


Direct Examination 
Q. (By Mx. Barnard): Your name is Fred K. 
Howard ? A. That is right. 
Q. And where do you live, Mr. Howard? 
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A. 213 North Oxford Strect, Lindsay. [866] 

Q. What is your business or occupation ? 

A. Iam a retired agriculturist, doing some con- 
sultant work. 

Q. And by consulting work, what do you mean? 

A. Investigating all types of conditions in or- 
chards and field crops, to determine what the causes 
are, if there are adverse conditions present. I have 
done some ranch supervision consulting. 

@. And is your work in the San Joaquin Valley? 

A. Yes. 

@. And has it 

A. Part of it. I have been called for consulta- 
tion in other parts of the State. 

Q. Mr. Howard, can you give us a resume of 
your experience as an agriculturalist in the agri- 
cultural field ? A. J think I can, yes. 

Q. Would you? 

A. I was born and raised on a farm to start 
with, in 1913 so far as California is concerned and 
from 1913 to 1915 I was county agricultural in- 
spector in this county, Fresno County. In 1915 and 
through 1918 I was county agricultural commis- 
sioner in Kings County. In 1919 I returned to 
Fresno, as grower service manager for the Sun- 
Maid Raisin Growers. In that capacity I was in 
charge of research and advisory work for the 
14,000 members of that [3867] cooperative organiza- 
tion. At that time I had supervision of a joint house 
organ publication between the Sun-Maid Raisin 
Growers and the California Peach and Fig Growers 


380 Charles W. Grimnr vs. 


(Testimony of Fred K. Howard.) 

Cooperative, and as such I acted as adviser to those 
members of that cooperative who required it. In 
1923 I went to the western office of the American 
Cyanamid Company, which is a large producer of, 
among other things, agricultural chemicals, insecti- 
cides, fungicides, weed killers, defoliates and ferti- 
lizer. I remained with the American Cyanamid 
Company until 1928, when I resigned and bought an 
interest. in a small oil spray manufacturing or fab- 
ricating coneern, Peerless Spray Chemical Com- 
pany, at Covina, California. I remained there 
through ‘28 and ’28, and then was requested to 
return to the American Cvanamid Company in 
charee of their entire agricultural chemicals work 
in the eleven western states. That was a larger op- 
portunity so I sold out my interest and returned, 
and remained with the American Cyanamid Com- 
pany in essentially that capacity until 1945, when 
they relieved me of the general administrative du- 
ties of that department and assigned me to work of 
Western Agriculturist, which consisted of work- 
ing with research workers mm the eleven western 
states in an effort to extend and promote the use 
of the chemicals which were then ready for sale, 
and to do research work on chemicals which were 
not vet in the sales eategory. [368] 

I continued with that job until 1949, when I 
reached retirement age for the company, and I 
retired, moved to Lindsay, and for a short time I 
associated with my elder son who is a chemical en- 
gineer with a laboratory in Lindsay, and between 
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us we did research work for other companies, that 
is companies not our own, in the establishment of 
methods of use, dosages, and so forth, of their agri- 
cultural chemicals. That continued until late 1951, 
and as sometimes happens, my son wanted to go in 
a diferent direction than I wanted to go, so we 
dissolved the partnership and since that time I 
have been in the position I stated first. 

Q. Thank you, Mr. Howard. During this ex- 
perience that you have just related, have you come 
in contact with, studied and done experiment and 
research with agricultural sprays containing 011? 

A. Qh, ves. 

@. And have you studied and become familiar 
with various bacterial diseases, particularly of stone 
fruit trees? A. Yes, I have. 

@. And virus diseases the same? 

A. To some extent, virus diseases, yes. 

@. And how about fungus? 

A. Yes, definitely. 

@. And have you become acquainted with the 
various soil and climatic conditions of various parts 
of the San [869] Joaquin Valley? 

A. Yes, I have traveled extensively up and 
down, been in a wide variety of conditions in the 
Valley. 

Q. I am referring primarily in that last ques- 
tion, Mr. Howard, to their effect, that 1s the effect 
of the various soil conditions and various climatic 
conditions on stone fruits? Jae WES. 

@. And in particular peaches? A. Yes. 
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Q. Now tell me, Mr. Howard, insofar as the 
various bacterial diseases are concerned, is there 
any substantial difference between those diseases 
and their effect on peach trees in one part of the 
San Joaquin Valley and in another? 

A. No, they are caused by the same bacterial 
organism, and it is like diseases in human beings. 
If you have the measles the germ that causes it is 
the same regardless. 

@. And is that true also of virus and fungus? 

A. Yes, with the exception of the fact fungus 
diseases are more prevalent where there is more 
moisture, climatic conditions are a little more favor- 
able to the development. 

Q. All right. Now, Mr. Howard, I understand 
that in the spring of 1957 you did not see the 
Grimm Merrill Gem peach orchard ? 

A. To my knowledge I have never been in the 
Grimm [370] orchard at any time. 

@. At least you did not study it? A. No. 

Q. For the purpose of determining any. 

A. No. 

Q). causes or effects? A. No. 

Q. Then, Mr. Howard, let me ask the following 
hypothetical question: assuming that in the year 
1957 you had a peach orchard of 20 acres in the 
Mettler Station area of Kern County, California, 
consisting of approximately six acres of six year 
old Gold Dust peach trees, approximately six acres 
of six year old Blazing Gold peach trees, and ap- 
proximately eight acres of four year old Merrill 
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Gem peach trees; and assuming further that all of 
such peach trees had been grown from 8-37 root 
stock; and that in January or February of 1957 
a carry-over of spider mites from the previous year 
was observed, and a little bit of Parlatoria scale 
had appeared; assuming further that around the 
26th of February the entire orchard had been irri- 
eated, and on March 5th its condition was as fol- 
lows: the Blazing Gold trees were in pink bud 
stage with approximately 60 per cent of the buds 
showing color, and the same percentage of the 
leaves showing green tips; the Gold Dust trees weve 
also in pink bud stage with approximately 30 to 
40 per cent of the [371] buds showing color and the 
same percentage of the leaves showing green tips; 
that the Merrill Gem trees were in swollen bud 
stage with approximately five per cent showing 
color and the same percentage of the leaves show- 
ing green tips; assuming all of the above to be true 
and to be the condition on March 5th, would it, 
in your opinion, be safe and good farmerlike prac- 
tice to spray those trees with the following spray: 
four per cent Ortho-K flowable medium oil, two 
pounds of Ortho basie lead arsenate, and two 
pounds of Mitox wettable to each one hundred gal- 
lons of water, and to apply that spray at the rate 
of 400 gallons per acre? 

A. I would consider it safe, yes. 

Q. Can you explain to the jury what factors of 
what things would cause you to have that opinion? 

A. Ihave never seen any damage to a deciduous 
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tree in that stage of growth resulting from the ap- 
pheation of a foliage type oil, which Ortho-K hap- 
pens to be, at any concentration. So far as the other 
materials are concerned, both of them are, I believe, 
fairly safe when used with oil or without oil. 
I would have only one shght reservation, and it is 
not a question of injury, and that is I do not recall 
your mentioning any pest present which would be— 
would require the use of basic lead arsenate. How- 
ever, I assume that was used or recommended be- 
eause of the possibility of the presence of peach 
twig bore, for which it is used [3872] commonly. 

Q. Had you completed your answer? 

A. I think so. 

Q. Would the basic lead arsenate do any damage 
even if the peach twig bore was not there? 

A. Oh, no; no, it would be just simply some- 
thing put in there just in case it happened. It is not 
an expensive proposition. 

@. Mr. Howard, now assume all of the facts 
which we have just covered in the first question I 
asked you, and assume that on March 5th and 6th 
of 1957 the solution mentioned was applied to the 
orchard at the rate of 260 gallons per acre; assume 
that approximately a week thereafter a burning of 
the petals in the blossoms on the Gold Dust and 
Blazing Gold trees was noticed, and that approxi- 
mately a week after that, or two weeks after the 
spraying, it was noticed that the leaves on one of 
the Merrill Gem trees didn’t develop properly and 
turned yellow, and that the tree had a very un- 
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healthy, lock; assume that this condition continued 
on this tree for several days and that. thereafter a 
similar condition appeared on many of the other 
trees mn the orchard, and that thereafter the condi- 
tion of each tree grew worse day by day; that on 
some of the limbs which were not badly affected 
fruit would develop and then suddenly remain in a 
static condition and [372] cease growing 

A. Will vou repeat that last sentence, f didn’t 
get it all. 

Q. That on some of the limbs which were not 
badly affected fruit would develop, or did develop 
and then suddenly remained in a static condition 
and ceased growing, so that you had all sizes of 
fruit and all conditions of fruit from peanut size 
up to walnut size or larger—or I believe Mr. Grimm 
said a golf ball size—and assume further that at the 
time the condition was first noticed, the trees had 
not yet advanced to the stage where a substantial 
amount of fruit was out, but that as time went on 
the trees put on leaves and did bear fruit, but that 
much of the fruit did not mature, and that the 
leaves curled and dried; assume also that there was 
a sour smell around any of the limbs where the bark 
had been damaged and the cambium layer was ex- 
posed and that the cambium layer was darker than 
usual; assume that this condition of sour smell, dis- 
coloration existed throughout the entire orchard 
wherever the condition of damage existed; and as- 
sume that later in June, or at least late in the sum- 
mer, the trees began to improve, and some of them 


386 Charles W. Grimm vs. 


(Testimony of Fred K. Howard.) 

put out new shoots and new limbs, to where in Sep- 
tember some of the trees were such that from casual 
observation you could hardly tell they had been 
affected; assume all of these [8783] conditions to be 
true; and also that the adjoining Blazing Gold 
peach trees and the Gold Dust peach trees were 
entirely normal and unaffected and produced nor- 
mal crops; assume all of those, in your opinion 
could those eonditions have been caused by the ap- 
plication of the spray formula previously deseribed 
on March 5th and 6th? A. No. 

Q. Will you tell us why? 

A. Yes. I stated previously that in my opinion 
the spray formula was entirely safe under all con- 
ditions existing at that time. I see and can conceive 
of no way in which sufficient oil, regardless of what 
was in it, that 1s the other materials that were com- 
bined in the formula, that could penetrate the pro- 
tective bark to the extent that it could cause that 
kind of damage. 

Q. If oil was applied in a sufficient quantity to 
cause damage, what parts of the tree would be 
damaged ? 

A. The younger wood; the leaves, of course, 
would be affected first, assuming that the oil was an 
oil that could damage the leaves. The leaves first, 
and then the young wood, young twigs would be the 
damaged portion, not the older wood. 

Q. And why not? 

A. Because they are less protected; the older 
wood has a very, very substantial wrapping around 
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the growing layer, [874] the bark is certainly very 
protective, so protective, in fact, that in the early 
days back in 1916, 717, 718, a common formula used 
on dormant deciduous trees was crude oil around 
ten per cent with whale 011 soap to permit it to mix 
with water, and about two pounds of ordinary 
household lye, and that was sprayed on, and it was 
a normal, usual practice for several years. 

. Is the wood of a peach tree any more suscep- 
tible to damage after the blossoming has begun 
than it is in the dormant stage? 

A. It normally would be less susceptible during 
that period than, after the sap was coming up from 
below. 

@. Do I take it then, in other words, the pres- 
ence of the sap in the branches would be a protec- 
tion in itself ? 

A. Right, for this simple reason, that as we all 
know oil and water don’t mix, and if you put oil 
and water together the oil always comes to the top 
immediately, and if that tissue, that cambium layer, 
the growing layer, is full of water it would act as a 
normal natural repellent to that oil, and would not 
permit it to get into the cambium layer. 

Q. Mr. Howard, assuming that oil is sprayed on 
a tree in sufficient quantities to cause damage, when 
would the damage appear? 

A. Well, quite rapidly. 

Q. Would it be normal to expect the damage to 
appear [875] a week to ten days later? 

A. Oh, I don’t know. I have seen so little oil 
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damage. I don’t know that I could answer that ques- 
tion, but it is a contact effect, that is, it destroys the 
tissue and if there is anything in the oil that will do 
any burning it destrovs the tissue when it hits and 
that is a very quick action. I don’t know whether 
your question is directed towards its effect on a 
leaf, or with respect to its effect on a twig, which 
might happen if it was a herbacidal oil, one which 
is designed to kil such tissue. 

Q. Mr. Howard, in a four-year old peach tree 
with approximately five major or scaffold limbs, is 
there any reason why some limbs would be more 
susceptible to oil damage than others? 

A. No, none at all. 

Q. Is it vour opinion, in other words, that if 
such oil was apphed to damage one limb it should 
damage all limbs? 

A. Yes. I am assuming in that statement that 
the of was put on uniformly in a workmanlike 
manner. 

Q. Yes. Now, Mr. Howard, you have heard me 
read two questions which assumed certain facts, 
which stated certain conditions of My. Grimm’s or- 
chard last spring. Have you seen conditions similar 
to that, or similar to those conditions deseribed in 
the Grimm orchard, in different locations in the 
San Joaquin Valley? [376] 

A. I worked with a condition essentially the 
same, scaffold branches dying soon after spring 
erowth started, first, I believe in 1916, in apricots 
in Kings County. I have seen similar conditions 


California Spray-Chemical Corporation 389 


(Testimony of Fred K. Howard.) 
since that time at more or less infrequent intervals. 
Mr. Barnard: I believe you may cross examine. 
The Court: I think, gentlemen, we will take our 
morning recess. 
Members of the jury, bear in mind the admoni- 
tion I have given you. We will take a short. recess. 
(Short recess.) 
The Court: The jury is present, gentlemen ? 
Mr. Barnard: Yes, your Honor. 
Mr. Hamilton: So stipulated, youx Honor. 


a 


The Court: All right, Mr. Hamilton. 


Cross Examination 

Q. (By Mr. Hamilton): Myr. Howard, your 
principal field of research and work with agricul- 
tural commodities has been in the field of cotton, 
has it not? A. No, oh, no. 

Q. It has not? A. No. 

Q. Ma. Howard, you have testified in many legal 
proceedings, have you not? [377] 

A. I have testified what? 

Q. In many legal proceedings? 

A. I have testified in some, I wouldn’t say many. 

Q. In the past year, let’s put it in the calendar 
year 1957, in how many cases did you appear as a 
witness ? A. I think one. 

Q. And the year prior to that, sir? 

A. Possibly two. I don’t keep a calendar of 
those things. 

Q. When was the date on which you retired? 

A. Iam trying to go back, I can’t add very fast, 
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or subtract very fast. [ retired just about ten years 
ago, a little less than ten years ago, from the Cyana- 
mid Company. 

Q. And since that time you have been an agri- 
cultural consultant ? 

A. Except for the time that—well, I guess I was 
too, at the time I was in partnership with my older 
son, who is a chemical engineer, I have been doing 
that, and of course the work there was in that same 
field. 

Q. Do you recall approximately, sir, how many 
actions you have testified in as a witness since your 
retirement? 

The Court: J assume, Mr. Hamilton, you are re- 
ferring to testimony as an expert? 

Mary Efenmlton: es: 

A. I presume the total is somewhere around 
seven, maybe seven total. I might add that two of 
them were as witness [878] for your partner, Mr. 
Conron. 

Q. And how many of those cases involved cotton 
or potatoes ? 

A. Both of those involved cotton and potatoes. 

@. And of the total number of cases in which 
you have appeared as a witness? 

A. About half of them have been cotton. 

Q. Has that been as a witness for the defendant 
in all cases? 

A. In all cases that has been for the defense. 

Q. Now, you did not see the Grimm orchard ? 

ee NO: 
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@. So far as you can recall, you have never been 
in the Grimm orchard ? 

ACeeabiat is richt. 

Q. You don’t know im the spring of 1957, and 
referring to March, April or May whether there 
was any sour smell present in the orchard or not? 

A. No, I can’t smell that distance. 

@. You have no knowledge of the color of the 
leaves ? A. No. 

Q. The appearance of the orchard in any way, 
shape or form? 

A. Not from visual observation, no, sir. 

@. What particularly, sir, what and where and 
under [3879] what circumstances have you investi- 
gated oil sprav injury to peaches? 

A. The American Cyanamid Company, with 
whom I spent a good many years 1s—was one of the 
two producers in the United States of a material to 
fumigate citrus trees. Until some of the more re- 
fined oils were used, that was an exclusive fumiga- 
tion field, pest control field for the control of scale. 
With the advent of these foliage sprays the oil 
spray business became very seriously competitive, 
and I wish to assure you that the question of oil 
and oil injury to trees in foliage of any kind was 
quite a serious commercial matter to me and to my 
staff, and I honestly tried or I tried honestly to find 
places where these foliage oils caused damage, he- 
cause it would be a very good competitive method of 
keeping our sales going. I might add that in the 
intervening years, oil spray has continued to be a 
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major material for use on tree foliage, and neither 
the American Cyanamid Company nor DuPont Cor- 
poration, who were the other manufacturers, are 
now producing and selling this gas for that purpose. 
In other words, competitively the oil business has 
taken the foliage deal. 

@. But, sir, I asked you for specific instances of 
experimentation or investigation of oi] spray injury 
to peaches. 

A. I ean’t remember specific instances, no, sir. 

Q. There is a disease in peaches called bacterial 
eanker, is there not? 

A. There is a disease called bacterial canker 
which is prevalent on stone fruits of all kinds, in- 
eluding peaches. 

@. And that disease is also known as bacterial 
gummosis ? A. Yes. 

Q. The two terms refer to the same disease ? 

A. Yes, I think that possibly in the years gone 
by there have been some other designation of the 
disease. 

Q. Now, is that an infectious disease ? 

A. Yes. Definitely. 

Q. It is a pathogenic disease ? A. Yes. 

Q. Caused by a bacteria? 

A. Caused by bacteria, let us say, not a bacteria. 
I am not positive that anyone knows specifically a 
bacteria which causes the disease. 

Q. Can the bacteria which causes bacterial can- 
ker be isolated and cultured ? 

A. I believe it ean, that is the group can. As I 
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repeated, I am not sure that anyone has yet suc- 
ceeded in saying this is the one. 

@. Then you would not quarrel with Mr. Weigle, 
who made the cultures, and his statement that if 
bacterial canker were present he could have cul- 
tured it? [381] 

A. i wouldn’t quarrel with him, but IT would dis- 
agree with him. I believe that. his statement was 
that he did not find it, which is different than not 
being present. 

@. But he also stated he attempted to culture it? 

A. Yes. May I add something here? 

@. You may, sir. 

A. In 1916 in Kings County when I was com- 
missioner, we had an outbreak of a condition in 
apricots, south and east of Armona, which was puz- 
zling to me as commissioner. I asked for help. I got 
that help from Dr. J. T. Barrett, plant pathologist 
of the Citrus Experimental Station at Riverside. 
Dr. Barrett came to Hanford, and we spent several 
days, and at two or three different intervals, during 
that spring—lI think it was the spring of 1916—and 
Dr. Barrett at that time was not familiar with the 
disease. He did not know what caused it. In the 
process of our investigation, surgical work, and so 
forth, we took small samples of the bark, small 
wedges of the bark from the diseased area on the 
trees and cut openings in apparently healthy trees 
and inserted those wedges to see if we could infect 
the healthy tree. Now, in spite of our care in select- 
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ing what we thought were areas of active disease, 
we were not able to get 100 per cent infection as a 
result of that. We did get some, and that estab- 
lished, as far as I know, the first known outbreak 
of a bacterial disease of that tvpe in the State 
[382] of California. Later it was learned that a 
similar disease had occurred i Oregon, and I have 
had the pleasure of talking with Dr. Barss who did 
the work there about his experience with it. The 
disease within the following year was not particu- 
larly prevalent in this orchard, and it was—there 
were a few limbs lost in other orchards in the area 
and for quite a period following that outbreak we 
had no more sericus trouble with it. In other words, 
it has been called commonly a hit and run disease. 

Q. This is bacterial canker you are talking 
about? 

A. That is bacterial canker I am talking about. 

Q. My. Howard, what is the principal vector of 
bacterial canker? 

A. That I don’t know. I do know some of the 
vectors. I know at least one of the vectors, that is 
insect carriers through blossoms. I know that, that 
is I believe it. It is pretty hard to say I know. I be- 
lieve it because we found in many eases in this par- 
ticular orchard fruit sperm on which had been 
bloomed with a small canker at the base of the 
sperm on older wood, and naturally and I think 
quite logically Dr. Barrett and myself assumed that 
it had been carried by insects visiting from blossom 
to blossom. 
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Q. Now, you understood me, by my use of the 
term vector the carrier which spread the disease? 

A. Yes, yes. [383] 

Q. Carries it up and down the tree. 

A. I would say the vector was an insect. 

@. Is it not, sir, true that the principal vector 
is rain and wind? 

A. That is entirely possible, but I personally 
have no proof of that. We thought when we were 
working on this that the infection occurred in the 
late fall and during the winter, and that the disease 
progressed during the dormant months, otherwise it 
could not with new infection in the spring have 
spread so rapidly over the main seaffold branches. 

Q. You are familiar, are you not, with Dr. E. E. 
Wilson’s work on bacterial canker, as that appears 
in the Year Book of 1953? A. I have read it. 

@. And you have no quarrel with his indication 
that rain is a factor? 

A. No, I wouldn’t question it. 

Q. Now, in Kern County in 1957, what was the 
rainfall, do you recall? A. No, I don’t. 

@. Do you know whether it was a dry year or a 
wet year? 

A. JI have no recollection. Of onlv one thing I 
am sure, it was not as wet as this year has been. 

Q. Do you have any recollection as to whether 
or not there was any rain in March? [384] 

A. No. No, I don’t. 

Q. Mr. Howard, are there any varietal differ- 
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ences in susceptibility among various varieties of 
the same kind of stone fruit to oil injury ? 

A. To what? 

OF Oil injury. 

A. You will have—will vou please define what 
you mean by oil injury? Are vou talking now about 
foliage oil, or so-called dormant oil. 

Q. Let's take the whole field, dormant and foli- 
age, are certain varieties of peaches, for instance, 
more or less susceptible to oil injury ? 

A. I have no knowledge of any difference, any 
material differences that is true year after year. 

Q. Is that same thing true as to susceptibility to 
bacterial canker ? 

A. No, I think not. My — going back again to 
this work with which I am verv familar, two of 
these varieties, the Royal and the Tilton, had at 
that time greater incidence of the disease than did 
the Blenheim variety in the orchard. Now, that 
doesn’t establish a resistance by any matter of 
means for Blenheins, because there were also trees 
of the Roval and the Tilton which were not affected, 
and we have to take those things into consideration. 

Q. Now, sir, the bark on peach tree wood that is 
two [385] years old and older, are there any open- 
ingsin thaw bark? A. Oh, yes, sure. 

Q. There are? A. Yes. 

Q. What is the nature of those openings? 

A. Well, I would call them more or less of a 
slit, ined with a corky substance. 

@. Those are lenticular 


| 
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A. Well, they call them lenticels, yes, if you 
want the technical name for them. I was trying to 
avoid it. 

Q. And at the area of that opening there is very 
little protection for the eambium layer, isn’t that 
correct ? A. Against what? 

Q. Against matters that might be applied to the 
outside, such as oil? 

A. No. It is—there is no chance, in my opinion, 
of oil getting in through those openings as ordinar- 
ily apphed. I can conecive of your putting a piece 
of wood and soaking it in oil and getting some oil 
into the cambium; but not under ordinary cultural 
conditions, that is spray conditions, can I conceive 
of oil going into the lenticels and cambinmn. 

Q. Then you would quarrel with Dr. Hesse’s 
statement ? A. Qh, absolutely; absolutely. 

Q. Now, sir, the use of dormant oil, oil designed, 
manufactured for the purpose of agriculturists 
using them [386] for dormant spray 

ee Yes. 


Q). the use of oils of that kind and sulfur 
compounds in the same spray are wholly compati- 
ble, are they not? A. Yes. 


Q@. There is very little chance of injury from a 
combination of sulfur and the dormant spray oil? 
A. Following the use of crude oil there was a 
period of years before the foliage oils were devel- 
oped in which it was a common formula to use a 
dormant type spray oil with liquid lime sulfur. 
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Thousands of gallons were used not only on decidu- 
ous but on citrus in the foliage. 

Q. Now, the foliage spray oils are a more highly 
refined oil, are they not? 

A. VEhat is right. That isericht, 

Q. And foliage spray oils and the sulfur based 
compounds, such as lime sulfur, are wholly incom- 
patible, are they not? 

A. They are compatible, they will mix; but f 
would certainly advise against using those two you 
speak of in a foliage oil, on foliage. 

Q. In the compatible chart they are listed as 
being non-compatible ? 

A. Well, you have to stretch the meaning of in- 
compatibility. It is a question of whether you can 
put them together, or whether they are safe to use. 

Q. My question, of course, in reference to com- 
patibility is whether they are safe to use together? 

A. I wouldn’t want to use elemental sulfur on 
foliage with oi] at any time. 

Q. Such a combination is then dangerous? 

A. Elemental sulfur, yes. 

Myr. Hamilton: I have no further questions. 


Redirect Examination 
Q. (By Mr. Barnard): Mr. Howard, I have a 
couple of questions. Are you familiar with the for- 
mula of a product known as Mitox? 
A. I have read it. I am not an organic chemist 
so I can’t discuss it. 
Q. Are you familiar with the ingredients? 
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A. Yes, it is a hydrocarbon and I believe it is a 
sulfite form. 

Q. Is there in Mitox what is called, I believe, I 
am not sure, unsulfinated residue ? 

A. In Mitox? 

@. Iam over my head, Mr. Howard. 

A. You are certainly over mine. 

Q. Let me ask the question this way: You just 
testified that you would not use sulfur, 

A. Yes. 


Q. and foliage oil together on foliage? [888] 

Dee Yes. 

@. Are you thinking of the same type of sulfur 
as is found in Mitox? A. Oh, no; no. 


Q. Is there anything in the Mitox in the way of 
sulfur which would hesitate to use with foliage 
oil? 

A. No. Oh, no. No, there are many materials 
that contain some sulfur used regularly with oil, as 
many or more with comparable sulfur, so-called, as 
Mitox contains, as far as my information is con- 
cerned. 

Mr. Barnard: No further questious. 

Mr. Hamilton: I have no further questions. 

The Court: Do you need Mr. Howard any fur- 
ther? 

Mr. Hamilton: He may be excused. 

The Court: As far as the Court is concerned, 
you are excused. Next witness ? 

(Witness excused. ) 

Mr. Barnard: Mr. Ogden. 
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recalled as a witness for defendant, having been 
previously duly sworn, was examined and testified 
as follows: 

Direct Examination 

Mr. Barnard: If the Court please, I have asked 
the reporter if she could read to me the last couple 
of questions before Mr. Hamilton’s objection to Mr. 
Ogden’s testimony [389] so that I can remember 
where we were. 

The Court: Very well. 

(Record read.) 

Q. (By Mr. Barnard): Did you hear the last 
question read? And the answer? A. Yes 

@. Did the condition in your orchard which you 
have described continue throughout the growing 
year? 

A. Yes, on some of the trees. Some of them 
died immediately, and some of them lingered on 
until in the fall. 

®. Were some of them unaffected ? 

ne Plaias rent. 

Q. Now, Mr. Ogden, may I show you a photo- 
graph which has been marked as 

Mr. Hamilton: Your Honor, I am going to re- 
peat my original objection. We have heard nothing 
so far that would change the picture of relevancy 
of what happened to Mr. Ogden’s orchard and what 
happened to the Grimm orchard. 

Mr. Barnard: If the Court please, Mr. Howard 
has testified that he is familiar with bacteria, virus, 
funeus diseases; he is familiar with soil conditions 
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and climatic conditions in the various parts of the 
San Joaquin Valley, and has stated as his opinion 
that there was no substantial difference in the way 
they affected peach trees in one part of the Valley 
from another. I submit: that certainly makes [390] 
the testimony relevant, and that any difference or 
claim of difference is merely a matter of weight to 
be considered by the jury. 

Mr. Hamilton: May it please the Court, T heard 
My. Howard say nothing to indicate that the condi- 
tions, climatically or soilwise or otherwise would be 
the same in the Grimm orchard as that of Mr. 
Oeden’s orchard. 

Mr. Barnard: I didn’t say he said that. He said 
different conditions existing in the Valley would not 
essentially affect the appearances and the effect of 
the disease. 

Tne Court: Well, I gathered the effect of his 
testimony was that a pathogenic disease to a tree 
would be the same in Fresno or Bakersfield or Ore- 
gon or most any place, just as he indicated that a 
person has measles in California, why, it would be 
the same measles, I suppose, somebody else might 
have. I think though I am going to sustain the 
objection to the question. 

Mr. Hamilton: Thank you, your Honor. 

Mr. Barnard: Jf the Court please, it is a quarter 
of 12:00, and I would like to make an offer of 
proof. Could we excuse the jury for the noon recess. 

The Court: Have you any other witness that you 
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can put on, and you can make the offer of proof 
later 

Mr. Barnard: I have one more witness, but his 
examination [391] will be quite long, and I would 
rather not get barely started and then stop. He will 
be the last witness, your Honor. 

The Court: Well, members of the jury, the 
Court will excuse you now for luncheon. 


(Admonition to jury, and jury retires from 
the court room at 11:45 a.m., and the following 
proceedings were had outside the presence of 
the jury:) 

The Court: Let the record show that the mem- 
bers of the jury have departed from the court room. 
Now, Mr. Barnard, in connection with this pro- 
posed testimony, Mr. Ogden has his peach orchard 
in Fresno County, which is located some 150 miles 
away from, I assume about 150, Mettler Station. 
Mr. Hamilton: It would be close. 


The Court: There is no testimony in the record 
asserting similarity of soils between the two places. 
There is no testimony concerning similarity of 
wind, of water, rainfall, climatic conditions. There 
is no testimony concerning similarity between tem- 
peratures between the two areas at the same seasons 
of the year. Mr. Ogden has no Gem peaches. 

IT don’t think that My. Howard testified that in 
his opinion bacterial canker caused the condition of 
the trees on Mir. Grimm’s orchard. 

Mr. Barnard: Well, it was not my purpose to 
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prove [392] bacterial canker caused the condition 
of Mr. Ogden’s orchard either. 

The Court: Well,—— 

Mr. Barnard: The purpose of the line of ques- 
tioning, if the Court please, was to show that a very 
similar condition existed on an orchard which had 
not been sprayed with an oil spray in the spring of 
1957 nor in the winter of 1956. We have photo- 
eraphs of the orchard. Mr. Ogden has partially de- 
seribed it, and could continue. I beheve that it is 
certainly a matter of weight for the jury. 

The Court: Well, you are going on the assump- 
tion, I assume, that here is a certain condition in 
Mr. Grimm ’s orchard, you intend to show a similar 
condition in Mr. Ogden’s orchard. Now, are you 
seeking to show the same causation in each instance 
brought about the condition ? 

Mr. Barnard: If the Court please, the burden is 
not me to show the causation. 

The Court: I realize that. 

Mr. Barnard: This testimony will remove one of 
the factors which is different between the two or- 
chards, and that is the application of oil. 

The Court: Well, I think for the time being you 
ean make your offer of proof, and I will give it a 
little further thought and study. But you make your 
offer of proof, what you intend to prove by Mr. 
Ogden. I think it is just as easy [393] to ask him 
the questions in connection with the offer of proof, 
and it will be understood that it is an offer of 
proof. 
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Mr. barnard: Very well. 

Q. Mr. Ogden, I will show you a photograph 
marked Defendant’s Exhibit D for identification, 
and ask you if you recognize that? 

ee Ves: 

@. And what is it? 

A. Gold Dust peach tree and my son is out 
there. For sure identification it was taken with my 
son standing by the tree. 

The Court: That is one of your Gold Dust trees 
in your orchard at Clovis? 

The Witness: Yes. 

The Court: When was the picture taken? 
Approxunately ? 

The Witness: I imagine you will have to tell. 

Mr. Barnard: The date is on here. It was in 
1957. Was it in the spring of 1957? 

A. Yes, spring, probably May. 

Q. I show you next a photograph marked De- 
fendant’s Exhibit E for identification, and ask you 
if you ean identify that? 

A. Yes, it is another Gold Dust tree, and my 
tray shed in the background. [394] 

Q. Was this picture also taken in the spring of 
1957? 

A. I believe it was taken the same day. 

Q. The same day. I will show you another pho- 
tograph, Mr. Ogden, Defendant’s Exhibit F for 
identification, and ask you if you can identify that? 

A. Yes, it is another Gold Dust tree, about the 
center of the orchard. 
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Q. Taken? 

A. The same time. The other trees were not 
affected. 

The Court: Are those trees in the background 
there of the same variety ? 

The Witness: Yes. 

Q@. (By Mr. Barnard): The trees in the back- 
eround vou just stated were not affected ? 

eee liad is Tieht, 

Q. I will show you the last photograph, Mr. 
Ogden, marked Defendant’s Exhibit G for identifi- 
eation, and ask if you recognize that photograph? 

A. Yes, it is near where the other one was taken 
because the tray shed is shown in the background. 
You see this tree is almost dead while the others are 
in complete foliage. 

Mr. Hamilton: May I have what variety? 

The Witness: Gold Dust. 

The Court: All Gold Dust, is that right? [395] 

The Witness: That is right. 

The Court: That is what number? 

Mr. Barnard: G for identification. 

Q. Mr. Ogden, the small black spots that appear 
on the limbs where foliage has dropped, are those 
peaches ? 

A. Small peaches, withered, still hanging on the 
tree, 

Q. Now, Mr. Ogden, did you spray vour orchard, 
your peach orchard, and the one in which these pic- 
tures were taken, with any oil spray of any kind in 
1957, in the spring, or in the winter of 1956? 
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A. No, I did not. 

Q. Have you ever been able to determine the 
cause of the condition of your trees? 

A. No, I have not. It is just my assumption 
what caused the death. 

Mr. Barnard: I believe, if the Court please, that 
covers the matter insofar as my offer is concerned. 
If the evidence is to be admitted there might be 
another question or two, but I think it certainly is 
sufficient to establish a record of the type of testi- 
mony we offer. 

Mr. Hamilton: If the Court please we maintain 
our position on the lack of materiality and rele- 
vancy. 

The Court: Do you care to ask the witness any 
questions ? 

Ty. Hamilton: The trees in the picture which 
you show, Mr. Ogden, did those trees die or were 
there limbs on them [396] that died? 

A. Yes, some of them completely, and some of 
them partially. 

Mr. Hamilton: Some of the trees depicted in the 
pictures died completely, and some of them parts of 
the tree died? 

A. Yes. 

Mr. Hamilton: That will be all the questions. 

Mr. Barnard: Your Honor, there is one question 
I toro, 

Q. Mr. Ogden, do you know the root stock upon 
which your Gold Dust peach trees are based ? 

i Sean 
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The Court: I think he testified to that earlier. 

Mr. Ogden, when did you irrigate in the spring 
of 1957, this peach orchard? 

The Witness: We get our ditch water around 
the nuddle of the month, and I imagine, poor rec- 
ollection, it is probably around the 12th to 15th of 
Apri. 

The Court: That would be the first irrigation 
that season ? 

The Witness: Yes. 

The Court: You didn’t irrigate in January, Feb- 
ruary or March? 

The Witness: No, sir. 

The Court: All right. I will consider it a little 
over [897] the noon hour. 

So the Court will now recess until a quarter of 
two, as far as this case is concerned. 


(Thereupon, at 12:00 noon, a recess was 
taken until 1:45 o’clock p.m. of the same day.) 


Afternoon Session, 2:00 p.m. 
The Court: The jury is present, gentlemen? 
Mr. Barnard: Yes, your Honor. 
Mr. Hamilton: So stipulated, your Honor. 
The Court: The Court will delay the announce- 
ment of its ruling. 
Mr. Barnard: Very well. Dr. Sessions. 
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DR. ALWYN C. SESSIONS 
called ag a witness for defendant, having been first 
duly sworn, was examined and testified as follows: 
The Clerk: Just state your full name, please. 
The Witness: Alwyn C. Sessions. 


Direct Examination 

Q. (By Mr. Barnard): Will you state your full 
name, please, Dr. Sessions? 
Aiwyn C. Sessions. 
And where do you live? 
530 North Cirele Drive, Fresno, California. 
By whom are you einployed, Dr. Sessions? 
California Spray-Chemical Corporation. 
In what capacity? 


> OPrOoPOo> 


Director of research and technical work in 
the a Joaquin Valley. 

Q. For how long a period have you been so 
employed? [399] 

A. Twenty-six years, not in the valley. 

Q. ‘Twenty-six years for the company ? 

A. Yes. 

Q. How long in the Valley? 

A. Twelve years. 

Q. Will you tell the jury, Dr. Sessions, your ed- 
ucational experience, in higher education, above and 
beyond high school? 

A. I have a B.S., Bachelor of Science from 
Utah Agricultural G@olese in agromony and soils. 
IT have an M.S. from Amherst, Massachusetts 1m 
soils and chemistry. I have a Ph.D. from Rutgers, 
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New Jersey, in plant physiology, with minors in 
biochemistry and soil microbiology. 

Q. Have you had any other special training in 
the field of agricultural science ? 

A. Scholastic? 

Q. Scholastic or otherwise ? 

A. Well, smee—when I got my degree I started 
working for California Spray on a national re- 
search fellowship by the Crawford Technical Insti- 
tute, and since that time in ’29, every year since 
then I have been involved in the spraying, my own 
spraying, my own self putting on experiments in 
research work pertaining to sprays, as to their con- 
trol, and their effectiveness in killing bugs, and also 
their toxicity or safety toward higher plants. I have 
also been associated, was for ten years as assistant 
director of [400] research under Mr. William H. 
Volk, who is the father of white oils, summer oils, 
which are so frequently called Volk oils. Most of 
my work during this time, that is, the predominance 
of my work, has been with oil sprays, although I 
have several patents also in copper fungicides, wet- 
ting agents, and so forth. 

The Court: Dr. Sessions, sometimes you let your 
voice drop when you finish a sentence. Will you 
Keep it up, so we ean all hear you? 

eee>y Na ibartard): IOuring the recent years, 
the last 12 years that you have been in the San 
Joaquin Valley, Dr. Sessions, have you been con- 
cerned with various types of stone fruit trees? 

A. Ever since I came to the Valley my primary 
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assignment has been stone fruit, and when I was in 
Watsonville, in charge of the research laboratory 
after My. Volk passed away, I came to the Valley 
working on stone fruits for some eight years before 
T actually moved here: 

Q. Has vour work in stone fruits included the 
testing of various types of sprays on the stone fruit 
trees ? 

A. There hasn’t been a year since I got my de- 
eree that I haven’t applied and tested various 
sprays on stone fruits, and there hasn’t been a year 
there hasn’t been oil included in those tests, not one 
single year, and since I have come [401] to the 
Valley of course I have put on my own tests. 

@. Has that included both dormant oil and sum- 
mer fohage oil? 

A. That has included both summer oils and your 
dormant spray oils. 

Q. Has vour experience with stone fruit trees 
included peach trees? 

A. Move than any other by far; some cots but 
most of it has been on peaches. 

Q. Dr. Sessions, in the spring of 1957, did you 
have occasion to visit Mr. Charles Grimm’s Merrill 
Gem peach orchard in Kern County ? 

A. Yes, I did. 

Q. Can you tell us when youn first visited that 
orchard ? 

A. ‘The first time I visited the orchard was near 
the first of May, 5th and 9th of May, I think, some- 
where in there. 
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@. And what 
A. Wait a minute 
Ome of April, 
A. ‘To the 5th or 9th of April, I think, the first 


April. 1 beg your pardon. 


time. 

Q. What condition did you observe at that time? 

A. Well, we went into the orchard with Mr. 
Grimm, and those who were with me, and we started 
investigating, perhaps the most complete investiga- 
tion that was made up to that time. We first looked 
over the orchard and as we did we questioned [402] 
one another about every angle we could think of, 
asking questions of one another back and forth, to 
see if we could decide what it might be, and of 
course we took a shovel and dug a little over the 
surface of the roots to see if there was any discol- 
oration, because some diseases start there. And then 
we would start at the base of the tree and work up 
with a knife, cutting little pieces of branches of the 
tree to see where it was brown area, water-soaked 
area, under the bark, and then we would go up 
higher, and then consideration was given as to what 
that might be. We cut several branches, we exam- 
ined as we do other things, and to determine if pos- 
sible what the trouble was. 

Now, I could give you a deseription of the or- 
chard. Is that included in your question? I don’t 
remember the question. 

Q. That is sufficient for that question. Let me 
ask you, was there discoloration in the trunks and 
larger limbs of the tree? 
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A. Yes. As we would start up with our knife, we 
went around cutting it off, in these branches that 
had the leaves that had come out after the spraying 
was done when the spring came and the leaves 
started coming out and the blossoms came. out, the 
little fruit formed. Now the hittle fruit comes up 
here, drying up, the leaves they were drying up, and 
as we came up with our knives cutting along we 
would find [403] an area on some limbs that was 
very decidedly dark underneath the bark, the cam- 
bium. 

@. Were those areas water soaked? 

A. They had a water soaked appearance, a 
brown water soaked appearance. 

Q. Did they smell sour? 

A. They smelled sour, in fact Mr. Fisher ealled 
my attention to the smell of it at that time, and all 
of us. It wasn’t as heavy as it was the second time 
I visited it. 

Q. Now, do you have anything else, Dr. Ses- 
sions, to tell us concerning the condition of the or- 
ehard upon your first visit ? 

A. Well, it was obvious that certain seaffold 
limbs as you move up, it looked like at that time 
like many of them were going to die, because the 
fruit, the little leaves on the top that had come out 
were withering, and this little fruit up here was not 
developing. Now up here there would be a limb, as 
has been testified, that would be normal, but this 
limb would not. Now, it was true, I felt, that most, 
the greater predominance of this was on the south 


California Spray-Chemical Corporation 4138 


(Testimony of Dr. Alwyn. C. Sessions.) 

side of the trees. I think Mr. Grimm ealled atten- 
tion to that and it seenied to be a pattern as you 
looked down the orchard from one way, you would 
see more than if you looked from the other way. 
And then £ noticed too that it followed down the 
rows morve—lI ean’t tell whether [404] it is north 
or south, but the pattern seemed to follow down the 
rows the long way of the orchard, the way the 
water runs. J] guess the spraying is done from 
the house down to the other end. 

@. Now, then, Dr. Sessions, when did you next 
visit the orchard? 

A. I visited the orchard next perhaps two weeks 
later as I recall. I have those dates here, I think, 
because I looked over my testimony. April 5th and 
Oth. Yes, that is about that. I got here the 26th per- 
haps to the 4th of May. 

Q. And what was the condition the second time? 

A. The second time the condition had—appeared 
worse because here was the tree that had now come 
m leaf, one branch, before it was cut off, come in 
leaf and had the peaches growing on it, here was 
another on the same tree withered up, dried, leaves 
gone now, fallen, and peaches on a bare limb, and 
down below now as vou cut you really got a dark 
area. down on the big limbs, and then of course we 
had the smell, the odor, and it was obvious, we 
thought, that it may —I thought the orchard was 
going to look worse than it did later on. 

Q. Did you visit the orchard at any other time 
in the future? 
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A. I drove past the orchard once, and went in 
just at the far end. [I can’t remember the date. 
I didn’t go to [405] the house, I was with someone; 
I just pulled around and looked and noted there 
was spider coming in the fall. I was going to say 
something about it, but I don’t think I ever did, 
along the later part of the summer. The crop had 
been picked. Then I visited it again, oh, I guess, 
three weeks ago, something like that. 

Q. All right, Dr. Sessions, from your observa- 
tion on your visit in early April, and your later 
visit in either late April or early May, was the con- 
dition which you noticed consistent with an oil 
injury ? A. No, it wasn’t. 

q. Can you tell us why? 

A. Yes, I think I can. Im the first place, I think 
we should distinguish here in court two types of 
injury from oil. There is an injury we get on the 
leaves and the buds, which is the first injury and 
the one we most often see, and that occurs as has 
been testified when the trees are coming out in 
bloom or in leaf and we spray them with a heavy 
dormant spray oil. Now when we spray them with a 
heavy dormant spray oil at that time of season you 
are apt to drop some of the buds, and if any of 
them is in leaf naturally it will burn the petals with 
heavy dormant spray oil. Now, because of that, and 
if it is more severe you get some of the little twigs 
burning. So when we examine, when you go in and 
see such a thing happen, and it does happen some-_ 
times, [406] then we start always, start up the little 
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twigs to see how far down the tree the oil burned. 
Now, that is logical if you will think through be- 
eause we are applying a chemical from the outside, 
it is burning from the outside in, and not coming 
up as disease at all from the inside plugging the 
tissues of the inside of the tree up, and when it is 
from the inside up and plugging the tissue then of 
course you don’t kill those buds when they come out 
and bloom. Never in my life have I seen twigs or 
limbs as big as my wrists or bigger, like these are, 
and yet see fruit on that same limb, see buds come 
into leaf, see blossoms develop, see fruit form, and 
then have enough oil to kill the bottom. In fact, you 
couldn’t possibly kill the bottom of these trees with 
a spray oil even at 25 per cent applied at the time 
you did, even with a dormant oil. If we could, just 
think, if we could have had something we could 
spray four gallons to a hundred, 400 gallons to an 
acre, four gallons of spray, and kill big trees hke 
this, we would have the best herbicide in all the 
world, there is nothing equal to it. 

Q. Dr. Sessions, were you able from your obser- 
vations of the Grimm orchard in April and early 
May of 1957, to reach a conclusion as to what the 
cause of the condition was? 

A. When I first went into the orchard, naturally 
it is not what I think immediately, it is what the 
facts are, and [407] so I went into the orchard and 
the time we first went in I was very reserved to say 
what it was, because I naturally—I wanted to take 
My. Grimm along with my thinking. So when we 
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came out of the orchard that time, I visited another 
orchard in the area to see—these diseases are the 
same wherever they are. We get a spray burn in 
Florida today on peaches, it will be the same type 
of thing we get here. If the disease is bacterial dis- 
ease and will hit in one state it is the same here. 
And so [ looked over the orchards in this Valley, 
and I had previously been associated very closely 
with a disease which looked very much like this. 
The star witness you may say that is the orchard at 
Atwater at the experimental station where I have 
earried on experiments and where I am carrying 
on this. 

Mr. Hamilton: I am going to object to Dr. Ses- 
sions comparing other orchards with the Grimm or- 
ehard, orchards of unknown type, we don’t know 
what kind of peach they are, we know nothing about 
the characteristics or similarity of the trees in the 
orchard. 

The Court: It wasn’t clear in my mind the wit- 
ness was going into comparisons. I thought it was 
part of his investigation and examination. Read 
the question, Miss Schulke. 

(Question read.) 

My. Hamilton: I will make the further observa- 
tion the witness’ answer is not responsive to the 
question. [408] 

The Court: I think that is true. 

Q. (By My. Barnard): Dr. Sessions, will you 
confine your answer to this particular question to 
a ves or no. 
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A. Then you have to state the question as to 
the date I was in the orehard. The question was 
involved; my answer was a little involved. 

Q. My question is, Doctor, whether or not dur- 
ing your visits, your two visits to the Grimm or- 
ehard in early April of 1957 and your second visit 
in either late April or early May, 1957, from your 
observations of that orchard vou were able to reach 
a eonelusion in vour own mind as to the cause of 
the condition ? 

A. No, not definitely the cause. I was sure it 
wasn’t oil burning. 

Q. Very well. Now, are you acquainted with a 
disease commonly known as bacterial canker? 

A. Yes, I am. 

Q. Have you done any research or studying or 
experimentation in connection with that disease? 

A. Yes, I have. 

Q. Does it oecur elsewhere other than in the 
State of California? 

A. Jt oceurs in England, it occurs throughout 
the United States, in most of the stone fruit areas, 
northwest, [409] and is hecoming more serious in 
Cahfornia. It is particularly abundant along the 
Pacific Coast in our states. 

Q. Does it oceur in all types of climatic condi- 
tions ? 

A. Yes, if you say all types, the types that 
would grow stone fruits. 

Q. Does it occur in areas where stone fruits are 
being grown with all types of soil conditions? 
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A. Yes, I have seen it on some of the heaviest 
soils in Modesto, up near the eastern mountains, 
I have seen it in some of the sandiest soils we 
have, right at Atwater and also at Clovis, and I 
have it in the Grimm orchard which is rather sandy 
loam soil so it would be classified. 

Q. Does the disease bacterial canker also ap- 
pear, regardless of the particular agricultural prac- 
tices that have been carried on in the particular 
orchard, and by that may I explain myself? I am 
referring to irrigation, cultivation and things of 
that type. 

A. If we over-irrigate in the winter time and 
the trees are—roots are in water it is hke all the 
other bacterial diseases that stimulates bacterial 
gerowth, and under those conditions, especially in 
the spring following a fall of that type we have 
apparently more of this disease, this type of disease, 
and that has occurred, sometimes we eall it sour 
sap when the water flows over the trees, and it is 
given many—several names, this type of disease. 

@. Now, vou are familiar, are you not, with the 
soils in the Clovis area? 


A. J am fairly well familiar. 

@. And in particular the soils on Mr. Ogden’s 
ranch? 

A. I have been over Mr. Ogden’s ranch several 
times. J have never actually seen a soil survey, if 
I may say that, where we determine the classifica- 
tion and the soil survey lke we used to make the 
soil, Ul. 5. sutvey, 
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Q. And are you familiar with the soil condi- 
tions in other peach growing areas of Fresno 
County? 

A. As familiar as anvone would be that didn’t 
actually I think make the survey, or have—I don’t 
mean a chemical analysis, I mean a soil survey. 

Q. Are you familiar with the soil conditions in 
Mr. Grimni’s orchard? 

A. To what I could see by digging with a shovel, 
by walking over it, by pulling up weeds, to sce if 
I could see certain things. I never was able to pull 
a tree out, that was too deep, but in order to get 
a picture of it I was able to have some samples 
taken down to 12 feet. 

Q. Now, In your opinion, would there be any 
substantial difference in the effect of bactenal 
canker upon an orchard in the peach growing area 
of Fresno County and Mr. Grimm’s orchard, be- 
cause of varving soil conditions and chmatic condi- 
tions? [411] 

A. Well, if there was we couldn’t identify some- 
thing in Bakersfield with something in Hngland or 
some other place. There is nothing. 

Q. Now, Dr. Sessions, you are familiar with the 
product known as Mitox? AS icant. 

Q. Is there any metallic sulfur in Mitox? 

A. There is absolutely none. 

Q. Is there any danger because of sulfur in using 
Mitox with a foliage oil? 

Mr. Hamilton: I am going to object on the basis 
that it would be an opinion and conclusion of the 
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witness who being a chemist is not qualified to 
o1ve, 

The Court: Well, I will overrule the objection 
to the question. 

The Witness: There is—vou will have to ask 
the question over. 

The Court: Read the question. 

(Question read.) 

A. There is no elemental sulfur in it; there is 
no danger; it is not around, it doesn’t exist. 

Q. (By Mr. Barnard): Can you explain that 
answer ? 

A. Yes, I think I can. Metallic sulfur or ele- 
mental sulfur, as they eall it, is quite different 
than the sulfur [412] when it is combined in a 
molecule. I*or instance, and I can say we have to 
¢o from the known to the unknown, if I add com- 
mon salt here and yon say sodium is in it and 
sodinm is lye f would have to say yes. Now, if you 
say metallic sodium I say no, because it is hooked 
with chlorme to form common salt. Now, in these 
organic chemicals we don’t take the elemental sul- 
fur, it usually comes from a salt, you see we have 
copper sulfate, we use that in a spray, we never 
think of it as sulfur, you see it is the radical but 
not the elemental. Now when we take that sulfur 
and combine it with the organic chemicals I could 
hst—I have lsted here most of our organic chem- 
ieals, add sulfur, we use for spray, and this radical 
sulfur combines the sulfur and when we hook them 
together it is exactly like we hook sodium, lye, 
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chlorine and hook them together, there is no metal- 
he sodium; neither is there metallic sulfur. Most 
of the organic chemicals that we have with our 
sprays today are—do earry this combined sulfur. 
Nicotine sulfate, same thing, it is combined sulfur. 
I could name many of them. I listed them some- 
where if you wish them. 

Q. Now, Dr. Sessions, if an oil spray was ap- 
plied to a peach tree in a sufficient quantity to 
damage the tree, would it be normal to expect to 
find one or two limbs on that tree damaged, or 
would the whole tree be damaged? 

A. When we spray a tree as Mi. Grimm has 
testified, [4138] the sprayer,—the best way to spray 
is the way he did. The sprayer goes ahead with 
50 foot hose and the man walks around, and sprays, 
and vou watch to see that every limb is wet equally. 
Now, when we have injury with the spray we not 
only get uniform injury to the tree, but we get 
and when L 


uniform injury—if we did get injury 
say injury I mean again from a dormant oil, be- 
cause vou wouldn’t ever see this on summer oul, 
but if we put heavy enough dormant oil to get 
injury we either see the whole orchard—l! guess 
he sprayed the whole orchard, we usually do not, 
where we see the injury, the type of injury, if 
T may say, it is like some man who puts the agita- 
tor to work—now, I don’t know, maybe I am going 
too far with this, but if the agitator did the work 
and then you had the oil all coming out, maybe 
15 gallons, we would see it, at the end of every 
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time you would find, or sometimes the sprayer, 
they dump the oil in first, start the engine, shoot 
the oil out in the hose, out here, heavy dormant 
oil, and then they put the water in the tank and 
start the agitator, and the first trees they spray 
from the tank, the first hundred—no, not a hun- 
dred, 20 trees down the row you see 20 trees, you 
would see that, and you told them not to put the 
oil in if it was a heavy dormant oil until some 
water got in the tank. Now, I have seen that kind 
of injury. 

Now, of course I have produced this many, many 
times, [414] this type of injury, but it is always 
uniform around the tree. 

Q. Dr. Sessions, have you examined and are 
you familiar with the chart which is identified as 
Plaintiff’s Exhibit No. 1? 

A. I sit at the back, I have noticed the chart as 
Y walked up here. I am not sure as to the actual 
directions on that. Now, I know that the Xs rep- 
resent trees that are not hurt; one under the X 
represents one scaffold limb, two represents two 
scaffold limbs, three represents three scaffold limbs, 
and you have got some Ss there which are stumps, 
I think. 

Q. Now, Dr. Sessions, for your information, the 
top of the chart is north. 

A. The top is north. Now, that is confusing, I 
wonder if we could have depicted where the house 
is? What corner is the house? 

Mr. Hamilton: I would be happy to point out 
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to Dr. Sessions, that the house sets, £ beheve, ap- 
proximately in the center of the orchard, over on 
the right hand side, probably 40 yards (indieat- 
ing). 

The Witness: Then would the road be along the 
bottom of this map, the cement road, macadamized 
road? 

Mr. Hamilton: This is the southerly side. The 
road would be here. [415] 

The Witness: That is good. Now ask your ques- 
tion. JT am acquainted with that orchard now. 

Q. (By Mr. Barnard): Dr. Sessions, do you sce, 

xamining that orchard, any pattern which is at 
all consistent with any spray injury? 

A. No, that chart proves conclusively to me it 
eouldn’t be a spray injury. I could tell you the 
reason if you wish. 

@. Will you tell us why? 

A. Tf this was a spray injury, and I take it 
they start at the house end and go down through 
the rows, that is normally the way it would be, 1f it 
was a spray injury it would—with a heavy dormant 
oil again, the spray injury would have been on the 
blossom—I mean the blossoms wouldn’t have come 
out, the buds would have dropped, the twigs, the 
little twigs would have been injured, and you would 
have uniform injury clear down on each row. Now, 
if you look there on the chart, for instance, I was 
just noticing a minute ago, one of those, about the 
third row from the top, we move along, we get a 
few there at the first part and then the whole row 
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has nothing. Now, that is about four tanks of 
spray, spraying at the time, and if you go this 
way you will find out this way practically every 
row has some, the bottom row has, the cutside row, 
but if you start down this way there is no correla- 
tion at all. [416] 

Q. So we ean keep this in the record, Doctor, 
the first ‘this way’’ that you refer to 

A. Was east and west, the first would be down 
the long ways of the rows, now that is the way the 
water runs and that is the way we spray. Now 
you look down the long way of the rows and see 
how inconsistent it is for uniformity, some rows 


have no injury, spraved with the same spray, same 
men put it on, one tree not burned, the other is, 
nniform in every respect. Now then, if you think 
of it as some trouble that carried by the wind, or 
rain, or irrigation water, they go this way, long 
way of the row, that is consistent. But it is cer- 
tainly not consistent with any spray burn in any 
Way. 

Q. Dr. Sessions, a while ago in answer to one 
of my questions, you stated that there were two 
types of oil and you started to discuss the possible 
oil injury from the dormant type of oil. f£ may 
be wrong, but I don’t recall that you completed 
the answer and that you discussed what possible 
injury could be done by a summer foliage oil. 

A. I wonder if I mav have a sample of our 
dormant oil, and if permissible, and our summer oil. 
I don’t care whether it is in evidence or not. 
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My. Barnard: Well, the Court does. 1 will ask 
the Clerk to mark it. 

Q. First, Dr. Sessions, £ will hand you a bottle 
which [417] has been marked Defendant’s Exhibit 
H for identification. Do you know what that is? 

Ae J -do. 

@. What is it? 

A. It is the oil from which clean-up, a dormant 
oil of Cal-Spray is made. 

Mr. Hamilton: Counsel, I didn’t get that ex- 
hibit number. 

Mr. Barnard: H. We offer this in evidence at 
this time. 

The Witness: May I make a note here? 

The Court: It will be received and marked 
Defendant’s Exhibit H in evidence. 

(The bottle referred to was marked as De- 
fendant’s Exhibit H and was received in evi- 
dence. ) 

Q@. (By Mr. Barnard): Dr. Sessions, I will 
hand you Defendant’s Exhibit B, which is the hght 
summer oil, that is the oil that goes into the ght 
summer oil, and Defendant’s Exhibit H, and 

A. The question is how these were made and 
what makes the actual difference, or what was it? 

Q. No, my question was that I believe you 
failed to complete your answer to an earlier ques- 
tion and explain to the jury what type of injury, 
if any, could be expected or inflicted upon a peach 
tree by the oil, Defendant’s Exhibit B, the summer 
oil. [418] 
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A. This oil is a hght oil, the same nature of 
the oil we have in cold creams, hair tonics, and 
all sorts of white oil. It is known as a white oil, 
we call it in spray a foliage oil. Now, a foliage oil 
is not normally used in the dormant period be- 
cause it is too expensive. It is safe but it is too 


expensive. Now, this oil 

Q. You are referring to Defendant’s 

A. Clean-up oil, the dormant, heavy dormant oil, 
is not refined as this is. Now, when this is applied 
in the dormant it will control the bugs, but this 
doesn’t have the sulfinated residue this does. 

The Court: I think, Mr. Barnard, instead of 
“this’’ and ‘‘this’’? you better have it identified. 

The Witness: All right, the white oil doesn’t 
carry the sulfinated resident. 

Q. (By Mr. Barnard): You are referring to 
Defendant’s Exhibit B? 

A. Exhibit B doesn’t have the sulfinatable resi- 
dues in it that this dormant oil, Exhibit H, has. 

Q). Now, 

A. Now, when we apply this oil can be absorbed 
in the tissue of the plant, can be absorbed until, 
you can concentrate it until you get imto the tissue 
of the bean plant, I don’t know which 

The Court: Which one are you referring to? 

The Witness: The highly refined. 

The Court: No, the exhibit number. 

The Witness: Exhibit No. B. This of course, 
if you put this on a leaf, the next morning you 
would have a leaf actually caustically burned. 
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The Court: That is—— 

The Witness: That is clean-up, H. 

Q. (By Mr. Barnard): That is Exhibit H. 
Now, Dr. Sessions, if you applied the foliage oil, 
which is Exhibit B, to an opened or opening bud 
on a peach tree what would happen? 

A. I don’t know whether it is permissible or 
not. I have this oil applied several years ago on 
leaves of a bean plant to show it moving out for 
46 days and then photographed as it moved through 
and showed no injury. Now, if you put this on a 
bud as it emerges, four per cent, there would be 
no injury whatever. This is volitable, as the day 
warms up some dries up, the hghter oil, some 
goes through the plant as the plant grows and you 
would have no injury here, to say nothing of the 
limb. That is Exhibit B. 

@. In your opimion, would it be physically pos- 
sible to apply enough oil of the type of Exhibit 
B to a Merrill Gem peach tree to damage the 
scaffold limbs and the trunk of that tree? 

A. Yes, I could. I have seen it done on citrus. 
We [420] took a white oil similar to this, a little 
hghter, in the Riverside Experiment Station, 
sprayed with 10 to 15 gallons per hundred, 15 to 
2000 gallons per aere—that seems hke a heavy 
spray but it is not exeessive as to citrus, com- 
pletely wilting of citrus. The spray runs down 
the trees and after continuation of that for two 
years, probably putting on a total of four sprays, 
five sprays, they found that the roots where this 
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was accumulating, the roots were being hurt. There 
wasn’t a killing of the scaffold hmbs, but there was 
a decrease in the vigor of the tree, and so they had 
to quit the heht oils, refined oils, and come back 
to lower dosages of some of this type of Exhibit B, 
which is used in citrus on folage. When you say 
any concentration any way, you could hurt a tree 
most anvthine will if you put too much too often. 

Q. Doctor, at a concentration ef four per cent, 
that is four gallons per 100 of Exhibit B—— 

A. Could you injure? 

Q. ——could vou injure the scaffold limbs and 
tetinale 7 

A. It would be absolutely impossible with one 
spray to do it. 

Q@. Have you tried, Doctor, to injure a peach 
tree with a spray of the type of oil of Exhibit B. 

A. Both Exhibit B and Exhibit H many times. 
And recently, this spring, for instance, I have gone 
out and [421] applied this, and apphed this, to 
peach trees. 

@. And by this 

A. Exhibit A and Exhibit B—Exhibit B and 
Exhibit H. 

@. Now, as [ understood your answer this spray 
you applhed was Exhibit B and Exlnbit H? 

Ne UMige aS Tafa 

@. ‘To peach trees, at a four per cent concen- 
tration ? 

A. Four per cent, and more than once on the 
same tree. 
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@. How many times did you spray the same 
tree? 

A. With this one we sprayed twice—oh, I beg 
your pardon, with H Exhibit, clean-up, we sprayed 
twice, once of course and twice, and with this one 
I sprayed twice, with this one, but only one tree 
twice, because [ knew what would happen. 


@. And you are referring now 

A. Light summer oil, Exhibit B. 

Q. Did any damage result? 

A. In neither case. I have the pictures show- 
ing the time it was sprayed in full bloom. I have 
the pictures taken day before yesterday, if it is per- 
missible to show. 

Mr. Barnard: Could we approach the bench, 
vour Honor? 

(The following proceedings were had at the 
bench, outside the hearing of the jury:) 

Mr. Barnard: As I told you before those trees 
are in Fresno County, and I don’t want to offer 
the pictures without [-422] the Court’s permission. 

The Court: I think this, for the purpose of his 
statement, applying the two types of oil they 
showed no damage, I think that would be proper. 

Mr. Barnard: How about the pictures of the 
other orchard ? 

The Court: As I originally indicated, yes. 

Mr. Barnard: Very well. 

(The following proceedings were had in the 
hearing of the jury:) 

Q. (By Mr. Barnard): Dr. Sessions, you stated 
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that you had a picture—I am not sure whether you 
said a picture, or pictures—of the tree which you 
sprayed this spring with the oil which is designated 
here as Defendant’s Exhibit B. 

A. I hope I have them. I had them this morn- 
ing. 

@. May I have them, please. 

A. This is a series of pictures, I think; yes. 

Mr. Barnard: I hand the Clerk a series of 
seven photographs and ask that they be marked 
for identification. 

The Court: Let’s mark them as one exhibit, 
what number would that be? 

The Clerk: The next will be I. 

The Court: Defendant’s Exhibit I, A, B, C, D 
and so forth, until you have consumed the seven, 
for identification. As I understand, they relate 
to pictures of the tree Dr. [423] Sessions testified 
that he experimented with in the use of the dor- 
mant oil, and the foliage oil, is that right? 

@. (By Mr. Barnard): Js that correcreii-. 
Sessions ? 

A. Some of the pictures are sprayed with both, 
and some are sprayed with one. I would have 
to identify the pictures in order to tell you how 
they were sprayed. 

@. But you can do so? A. Oh, yes, I can. 

@. Dr. Sessions, I will hand you Defendant’s 
Exhibit I, which consists of seven photographs 
which are numbered I-1 through I-7 for identifica- 
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tion. Could you perhaps take just a moment and 
segregate those into chronological order. 

A. T think that is the way they should be. This 
can go over here with this one. 

Q. All right. Now, Dr. Sessions, you stated, I 
believe, that those pictures showed various 
stages-—— A. That is true. 

Q. of the trees that you sprayed this spring. 
Will you hand me then 


The Court: The stage of bloom? 

The Witness: Development of the tree. 

Q. (By Myr. Barnard): Those were over a period 
of how long a time? 

A. The first spray was applied as dormant 
when they were— [424] February 14th, just a 
little—couldn’t hardly call it pink, full pink stage, 
very few leaves out. 

Q. Then was the-—— 

A. Now the other spray that followed on top 
of these was sprayed March 25th, when many of 
the blossoms were in bloom. 

Q. Doctor, we will go into the details of each 
picture later. When was the last picture taken? 

A. The last picture was taken yesterday morn- 
ing. 

Q. Yesterday morning, April 10th. 

A. April 10th, all nght. 

Q. Will you hand me the first picture? 

A. Let’s take this one here first. This is the 
second time. This is the stage of the peach when 
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the first spray was applied, the spray was a dor- 
mant spray, the H Exhibit. 

Q. Very well. A, Four per cen 

The Court: Which one is that, f what? 

Q. (By Mr. Barnard): You are referring to 
1-7? 

A. That is the condition of the tree close-up so 
you see the condition of the blooms on these 
branches. 

Mr. Barnard: Very well. Your Honor, shall I 
offer these one at a time. 

The Court: No, I think it will probably be better 
to [425] put them all in at once. 

®. (By Mr. Barnard): Then, Doctor, 

A. This is the next one that was sprayed. Now, 
this tree has been sprayed twice, once with the 
aeromite Mitox, lead and oil as the Grimm was, and 
then some two weeks later come back and put it 
on again, but the first time it was sprayed with the 
heavy dormant oil. It was difficult to find an or- 
chard that was not sprayed, so we went ahead and 
did it, twice. 

Q. You are referring to Exhibit I-1? 

A.- That is right. Now, as to whether there 
was injury, this shows what the tree is today, if 
you have any scaffold limbs on there dead. 

@. This isgde2:7 A, J-2. 

(). Is this the picture that was taken yester- 
day? 

A. That is the picture that was taken and that 
is the man that did the spraying standing beside it. 
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Q. And is this the same tree? 

A. The same tree, you can identify it. 

Q. All right. Now, referring to I-5. 

A. I-5, that is a tree that is sprayed in full 
bloom, with the same combination that Mr. Grimm 
used. 

@. And T-4? [426] 

A. That is the same tree at it appears today. I 
wish [ could get a close-up to show you the fruit. 

Q. What is 1-3? 

A. I-3, this is the one—this is the tree that was 
spraved, at the time of the spraying you will 
notice the leaves are all out; that tree 

Q. I-62 

A. I-6, was sprayed about two weeks ago with 
the same thing, when the leaves were out, and the 
fruit was on the tree, that would be two weeks 
ALO. 

Q. What was I-3? 

A. That is a duplication of the other where we 


sprayed in the full bloom. Every other tree along 
there is sprayed in the full bloom, and that is as 
the tree looks today. 

My. Barnard: If the Court please, I offer De- 
fendant’s Exhibit I-1 through I-7 in evidenee. 

The Court: It will be received and so marked; 
received for the purpose of showing the experi- 
ments conducted by Dr. Sessions with respect to 
the two types of oil sprays. 

Mr. Barnard: That is correct. 

(The pictures referred to were marked as 
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Defendant’s Exhibit I-1 to I-7, inclusive, and 
were received in evidence.) 

Mr. Barnard: If your Honor please, I have 
completed my direct examination. I would like 
to show these to the jury. [427] 

The Court: AJl right. 

Mr. Barnard: Perhaps we could divide them up 
by rows. 

(Exhibits passed to the jury.) 


Cross Examination 

Mr. Barnard: As I stated, I am through with 
my direct examination. 

@. (By Mr. Hamilton): Dr. Sessions, do you 
work under Robert K. Thompson? 

A. Yes, he is in charge of the field men through- 
out the western United States, and I am stationed 
here at Fresno. 

Q. You were at the Grimm ranch on how many 
occasions, sir, investigating this orchard? 

A. Investigating the orchard three different oc- 
casions. 

@. Was that in the spring of 1957? 

A. ‘Twice in the spring of 1957, and once about 
three weeks ago. 

Q. At any time did Mr. Grimm fail to cooperate 
with you? 

A. No, not with me personally, except the last 
time I was with him, when the other men were 
there, I said I would like to see the roots of these 
trees and deeper down and see it, and I could see 
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or felt from the answer that he gave that he wasn’t 
going to pull those trees out, not yet, so I went 
into other orchards and pulled trees out from other 
orchards. 


Q. When you made the first visit down there, 
Dr. [428] Sessions, and after you had completed 
your examination, were you baffled at the cause 
of the condition of the orchard? 


A. Yes, that was a very severe case of this dis- 


Q. Did you have any suspicion of what it might 
be? A. Yes, a very strong suspicion. 
You referred to “this disease’’? 


Torthat disease: 


A bacterial type of disease. 


Bacterial canker? 

It would be hard to say exactly bacterial 
canker. I don’t think I was absolutely sure it was 
that. There are four or five of those bacterial dis- 
eases, fuzerium wilt, oak root fungus, and then 
there is a large—what we e¢all sour sap diseases, 
some of them we call gummosis. So you see, it is 
—we knew it was in the bacterial range, but which 
one I wouldn’t say. 

Q. At no time, sir, did you ever take any mate- 
rial, any representative samples of the diseased ma- 
terial, from the Grimm orchard for laboratory ex- 
amination, did you? 

A. I felt, and I have always felt, the best thing 


Q 
A 
Q. And what do you mean? 
A 
Q 
A 
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to do is to look at the orehard and see the man, 
rather than take the samples. 

Q. You don’t go for all the folderol Dr. Weigle 
went through, taking samples and making cultures 
to find ont [429] with A. Now 

Q. pathological certainty 

A. say no man ean sit in a laboratory and 
have a sample sent to him and designate exactly 
what bacterial disease is hitting the tree. Now, 
they testified they didn’t find the bacteria disease 
in that. 

Q. When Dr. Wilson, the old master of the dis- 
ease since 1929- A. All right, said what? 

Q. spent nine years at it, and 

A. Iam pointing out, 

The Court: Now, just a minute. You both 
ean’t talk at once. Dr. Sessions, let the counsel 
complete his question. When he has finished then 
vou can answer. 

Q. (By Mr. Hamilton): had before him 
a representative sample as selected by Mr. Hench, 
and detected no infectuous disease. 

The Court: Now, what was your question? 

Mr. Hamilton: That was the question. The 
question was, you disagreed with him? 

A. No, I don’t disagree with him. First place, 
he didn’t know where the sample came from, and 
in the next place he knows as well as I do that 
ofttimes samples are sent and you cannot find these 
bacterial diseases when the sample is [430] sent 
in. It is not that simple or we wouldn’t be work- 
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ing all this time to identify these diseases all over 
the United States. Let me show you the picture 
of what happened at Atwater, I could prove that. 

Q. Dr. Sessions, did I understand you cor- 
rectly to state that you took the light oil, repre- 
sented by Defendant’s Exhibit B, and placed that 
oil on a tender bean plant? 

A. I did, concentrated, dropped concentrated 
oil on a tender bean plant leaf. 

Q. So much on there that you could photograph 
it? 

A. So much I could photograph it going through 
the leaves. Would you hke te see them? 

The Court: Now, just a moment, Dr. Sessions. 
You just answer the question, don’t volunteer. If 
eounsel wants to ask further questions he will, 
and if Mr. Barnard feels that he should ask ques- 
tions, he will ask them. 

Q@. (By Mr. Hanuilton): Without any damage 
to that plant? 

A. Without any caustic burn or damage to that 
leaf, as we think of burning. I will have to ex- 
plain that. 

@. Was there damage to the plant? 

i NO. NO. 

Q. Was there any kind of damage? 

A. Not what you think of damage. You ask 
what it was and I ean tell you. [431] 

Q. I understand it is your opinion that this oil 
could be sprayed on plants without regard to the 
quantity and it wouldn’t injure them? 
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A. Now, now. 

The Court: Just a minute. What oil are you 
Peters 16 7 

Mr. Hamilton: I was referring to the oil rep- 
resented by Defendant’s Exhibit B. 

A. No, I never made such a statement in re- 
gard to the quantity, that would mean pouring it 
on any way. 

Q. (By Mr. Hamilton): Would you say a 40 
per cent mixture could be applied to peach trees 
without damage? 

A. I said a spray carrying 40 per cent could be 
applied to a peach tree, that would be a mixture 
of half water with half oil, could be applied to a 
peach tree at the concentration Mr. Grimm put on, 
and it wouldn’t kill the scaffold limbs and leave 
stumps in the orchard. 

@. But it would cause damage? 

A. Yes, if there was any blossoms it would 
drop them, the tender twigs may be damaged with 
dite 

Q. Then it is your understanding of that oil 
injury it occurs on the young wood, one year old 
and less, to the exclusion ef the two year old and 
older wood? 

A. Absolutely always, that is where we get our 
burn first. [432] 

Q. I show you, Dr. Sessions, a picture marked 
and entered as Defendant’s Exhibit I-1. Is that 
tree being sprayed with light oil, or dormant oil? 

A. That tree is being sprayed with the same 
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combination Mr. Grimm sprayed his orchard with, 
a few weeks after it had received a full spray of 
dormant oil. 

Q. Now, I ask you, sir, if you could, was that 
tree being sprayed with a light oil? 

A. That tree was being sprayed with a light 
oil, summer oil, and the Mitox and the lead 
arsenate. 


@. What kind of a tree is it? 

A. That is a peach tree. 

@. What variety? 

A. The variety is Alberta, early Alberta. 

Q. What age? 

A, About a four year old tree. 

@. Located where? 

A. Jocated on Temperance Avenue just north— 


just south of Butler, on Mr. Steinhauser’s—in Mr. 
Steinhauser’s peach orchard. 

Q. Do I understand correctly, Dr. Sessions, that 
Defendant’s Exhibit I-1, I-2 and I-7 are all of the 
same tree? 

A. No. No, these two are the same tree. 

The Court: Now which. Identify them. 

The Witness: You read them. [433] 

Q. (By Mr. Hamilton): Defendant’s I-1 and 
T-2. 

A. This tree as to showing how far it is in 
bloom, the blossoms are off the same tree he is 
holding. 

The Court: What number is that. 

The Witness: That is J-I. The blossoms 
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The Court: Just a moment. It is what? 

The Witness: J—— 

@. (By My. Hamilton): I-7. Now, what kind 
of a tree is that? 

A. This is still the—the blossoms he takes in 
his hand is eff the tree I sprayed. The other is off 
another tree alongside of this tree. 

Q. Do you know what variety that is? 

A. Yes, this is a late Alberta. Now, the reason 
I did that is to show conclusively that there was 
even the later tree, was out in bloom, but not as 
far. The early Alberta, is the mother, 1 think, of 
the Merrill Gem. 

Q. The Merrill Gem is a distinct variety of 
peach ? A. Sure. It is 

The Court: I didn’t hear. 

The Witness: It comes from other varieties, of 
course. You don’t pick it out of the air. 

Q. (By Mr. Hamilton): I show you a picture 
marked or entered as Defendant’s [4384] Exhibit 
I-5, Dr. Sessions. What variety of peach tree is 
that ? A. That is not a peach tree. 

@. What variety of tree is 1t? 

A. That is a plum tree that is normally thought 
to be very sensitive to oil. 

Q. Was it sprayed with a lght oil? 

A. That was sprayed with a light oil in the full 
bloom and you have the other pictures, it shows 
the complete picture, there was a little browning of 
the petals. 
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Q. Then the tree depicted in Defendant’s Ex- 
hibit I-+ is also a plum tree? 

A. That is the plum tree, one of the most sensi- 
tive for oil we have. 

Q@. The tree depicted in Defendant’s Exhibit 
I-3, what kind of tree is that? 

A. That is a plum tree. Every other one was 
sprayed in full bloom. 


Q. Those are plums? A. Those are plums. 
@. And the tree depicted in Defendant’s Ex- 
hibit I-6. A. That is a peach tree. 


Q. Of what variety? 

A. That is a peach tree of a Guam variety, 
at least that is what I am told it was. I couldn’t 
testify to it. [485] 

Q. Did you conduct these experiments for the 
purpose of using the results here? 

A. That is the only reason I put them, because 
I have done it so many times it seemed foolish to 
do. 

@. And you used plum trees, Albert peaches 

A. I used plum trees, plum trees were in full 
bloom, and I used these others because we knew 
that they were in full bloom, they were there, they 
had no oil on them, they were in full blossom, they 
had been sprayed once. I wanted to show we could 
put another oil on top, and that is why I used 
them. J didn’t know whether they were going to 
be used or not, I will be honest with you there, but 
I took some pictures. 
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Q. Dr. Sessions, of your foliage oils, your com- 
pany sells various grades, does it not? - 


A. Yes, oJ 

@. Medium? A. Medium. 

@. Medium hght? A. Light medium. 
GG) Vaeht medium, ~ Wicint£ A. Light. 
Q. And the medium is the heavier of 

A. No. 

Q. the foliage oils? [436] 


A. No, there are several that are heavier. The 
bulk oils are heavier, and medium heavy is heavier. 

@. In other words, there are further degrees 
of—— A. Heavy. 

Q). viscosity ? A. Correct. 

@. But the trees depicted in your experiments 
were sprayed with the use of light oil? 

@. The bulk medium, which is what we call the 
hght oil against the clean-up oil. 

Q. You have referred to the light oil all during 
your testimony. A. The hght oil— 

The Court: Just a minute, don’t be talking at 
once. Ask your question. 

Q. (By Mr. Hamilton): The oil sold to Mr. 
Grimm was a medium oil. 

A. Correct, but it compares with the two sam- 
ples I had on my hands, Exhibit B and Exhibit 
H, and then we compared those two, I would say 
the light oil, because it is much hghter than the 
heavy dormant oil. Now, even so, medium oil 
stands between the heavy—we have heavy white 
oil and we have hghter white oil. Now, of course, 
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the oils are used more extensively than any other 
spray, and so we have this whole field to fit over 
all the characteristics [437] in the agricultural 
spray industry. 

Q. Dr. Sessions, in the spring of 1957, the for- 
mula four per cent Ortho-K medium oil, four 
pounds lead arsenate, and two pounds of Mitox per 
100 gallons of water, was that a standard formula 
widely used in the San Joaquin Valley. 

A. May I ask it this way: it had been used in 
England five years. 

The Court: No, I think 

The Witness: All right, then I will say, what 
do you mean by standard. Let me get that. 

@. (By Mr. Hamilton): Was it a commonly 
used formula? 

A. Not too extensively because we couldn’t get 
it. It was on our spray programs, we recom- 
mended it. 

Q@. It was relatively new? 

nw. What is it? 

Q. It was relatively new? 

A. If being discovered five years before was 


Q. Now, this spray formula, was it one that 
was generally recommended for use in peach or- 
chards? 

A. It is, there is where it is predominantly used 
and being used now. 

Q. No, I am talking about 1957. 

A. Let me ask you this question: do you mean 
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predominantly used by the amount of Mitox that 
was manufactured, [438] or whether the majority 
of orchards in this Valley was sprayed with it? 

@. Sir, | am not talking about Mitox. I am 
talking about the formula recommended to Mr. 
Grimm, four per cent medium oil, four pounds of 
basic lead arsenate, and two pounds of Mitox, used 
in 100 gallons of water, as a spray on peach or- 
chards. The question, if I may repeat it, in the 
spring of 1957, was this particular mixture or for- 
mula one that was generally recommended for use 
on peach orchards? A. Where? 

Q. In the San Joaquin Valley. 

A. North of Bakersfield, we would be included 
in that clean-up. In Bakersfield, I wouldn’t say 
most, but a large number of the growers used the 
Ortho-K medium, other than that. 

@. Would it be possible to give a yes or no 
answer to my question, Dr. Sessions? 

A. Jf you will define it. When you say gen- 
erally, 1t is quite a large thing, must be generally 
over all the orchards, no, not with Mitox in it. Gen- 
erally with an oil spray of some kind, yes. With 
lead arsenate, ves. 

Mr. Hamilton: Counsel referring to page 47, 
line 11. 

Q. You remember, Dr. Sessions, when your dep- 
osition was taken. 

The Court: Just a minute, Mr. Hamilton. Don’t 
earry on a private conversation with the witness. 
Speak out. [439] 
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Q. (By Mr. Hamilton): Do you remember, Dr. 
Sessions, when your deposition was taken? 

A. I do. 

@. You were under oath? 

A. I was under oath. 

Q. Would you read on page 47, commencing 


Nein nie | ]——== A. Line 11. 
Q. ——threugh line 16. Now, read it to your- 
self. A. How far down? 


Q. Irom line 11 to line 16. 
A. Yes. That is my testimony. 
Q. Now, will you go back to page 46, to line 


A. Wait just a moment, now. The testimony I 
gave today. Line what? 

The Court: 22. 

Mr. Hamilton: Page 46. 

The Witness: To myself? 

Mr. Hamilton: Yes, and read from there down 
to where you started in, line 11 on page 47. 

The Witness: I have read it. 

Q. (By Mr. Hamilton): Do you recall being 
asked those questions and A. I do. 

Q. ceiving those answers? [440] 

A. I do. 

Q. “Is the formula four per cent Ortho-K me- 
dium flowable, four pounds of lead arsenate, and 
two pounds of Mitox to each 100 gallons of water 
a mixture that is generally used in the San Joa- 


quin’ Valley? 


| 


“No, it is not a mixture that is generally used 
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in the San Joaquin Valley. It is a mixture that 
may become generally used, but it is relatively new. 
We are very hopeful that it will be used rather 
generally.” 

A. That was because Mitox was in it. 

The Court: Just a minute. Proceed, Mr. Ham- 
ilton. 

Mr. Hamilton: At line 11, page 47, ‘In the 
spring of 1957, Dr. Sessions, was this particular 
mixture or formula one that was generally recom- 
mended for use on peach orchards? 

“A. It was not generally recommended, no. It 
was never written in a spray program for that 
year, although it was reported as being efficient in 
other areas.” A. May I ask the date? 

The Court: The date of the deposition? 

The Witness: Yes. 

The Court: Well, it is right on it. 

Mr. Hanulton: December 13, 1957. 

The Witness: That was right at that date; it 
was not [441] generally used; Mitox was not too 
avatlable. 

The Court: I think, members of the jury, we 
will take our afternoon recess. 

Mr. Hamilton: Your Honor, I beleve I am 
through. I have one more reference to the deposi- 
tion to look at and I believe it has been cleared. 

The Court: All right. 

Mr. Hamilton: I have no further questions, your 
Honor. 
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The Court: Members of the jury, we will take 
our afternoon recess, and keep in mind the admoni- 
tion I have given you. 

(Short recess.) 

The Court: The jury is present? 

Mr. Hamilton: So stipulated, your Honor. 

Mr. Barnard: Yes, your Honor. 


Redirect Examination 

Q. (By Mr. Barnard): Dr. Sessions, I have 
just one question: when in answer to questions 
propounded by Mr. Hamilton concerning the trees 
depicted in Defendant’s Exhibit I-1 through I-7, 
you referred to using light oil. Were you referring 
to Ortho-K. medium flowable oil? 

A. J was referring always to Ortho-K medium 
flowable oi], when I used the term light oil. 

Mr. Barnard: That is all. [442] 

The Court: That is all, Dr. Sessions. 

(Witness excused.) 

Mr. Barnard: Now, if the Court please, subject 
to an offer of proof to which I have referred the 
Court previously, the defendant rests. 

Mr. Hamilton: I have one witness in rebuttal, 
your Honor. 

The Court: Very well. 

Mr. Hamilton: We will call Tim Hanna. 
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JOHN LINDSAY TIMOTHY HANNA 
ealled as a witness by plaintiff in rebuttal, having 
been previously duly sworn, was examined and 
testified as follows: 


Direct Examination 

Q. (By Mr. Hamilton): My. Hanna, were you 
at the Grimm ranch with Mr. Fisher, the manager 
of the Bakersfield office of the Cal-Spray office 
late in April, 1957? A. Yes, I believe so. 

Q@. And did you participate in a conversation 
between Mr. Fisher and Mr. Grimm, in the Grimm 
orchard on that day? 

A. J beg your pardon? If didn’t-—— 

The Court: Did you participate. 

Q. (By Mr. Hamilton): Did you take part in 
a conversation ? A. Yes, sir 

@. Did you hear Mr. Fisher state to Mr. Grimm: 
do not [442] worry, the man from Richmond with 
the checkbook will be down and settle with you? 

A. I remember hearing some such statement 
out there when I was with Mr. Grimm and Mr. 
Grimm’s foreman and Mr. Fisher and me. 

Q. Now, it doesn’t necessarily mean that those 
exact words were used, but was that the content 
or import of Mr. Fisher’s statement ? 

A. To some statement to that effect was made, 
yes. 

Q. By Mr. Fisher? 

A. If I remember correctly, yes. 

@. Did you, Mr. Hanna, in your capacity as an 
employee of Cal-Spray, write Mir. Fisher a mem- 
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orandum recommending disposition of Mir. Grimmni’s 
claim? 

The Court: I think if I reeall the testimony, you 
should have it “on a menetary disposition’’. Well, 
disregard my suggestion. Read the question, Miss 
Schulke. 

(Question read.) 

A. I put an interoffice memorandum on Mr. 
Fisher’s desk to that effect. 

Q. (By Mr. Hamilton): To what effect? 

A. That I thought it ought to be—I would rec- 
ommend that he would recommend it should be 
settled and taken eare of and cleaned up. [443] 

My. Hamilton: I have no further questions, your 
Honor. 

Cross Examination 

Q@. (By Mr. Barnard): Mr. Hanna, you were 
in the sales department of Cal-Spray at that time, 
were you not? A. That is correct. 

Q@. So is Mr. Fisher? A. That is correct. 

Q. And claims of this type are embarrassing to 
a sales department, are they not? 

A. That is correct. 

@. And the sooner a claim of this type is 
cleared up, so you ean sell goods without such a 
claim hanging over your head, the better you like 
it? A. That is correct. 

Mr. Barnard: I have no further questions. 

Mr. Hamilton: No further questions. 

The Court: That is all. 

(Witness excused.) 
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Mr. Hanulton: The plaintiff rests, othermsmaanel! 
should hke to move to amend our prayer for relief 
in our complaint to correspond with the proof that 
has been adduced in the trial. 

The Court: I think you might prepare, Mr. 
Hamilton, such a document, and furnish a copy to 
Mr. Barnard, and I [444] will consider that Tues- 
dey inorming, at 9:00) o'clock. 

You have no further evidence? 

Mer. Ifannlton: No. 

The Court: You have no further evidence ex- 
cept the offer of proof? 

Mr: baimard; None, your Honor, 

The Court: Members of the jury, both sides, 
so far as you are concerned, have completed their 
testimony in this case. The next step, of course, 
is the argument of counsel, and the next step is 
the instructions of the Court and then the case is 
given to you for your deliberation and decision. 


(Admonition to jury, and jury excused until 
Tuesday, April ils, 1958, at 9:20 gaa) 

The Court: Let the record show the members of 
the jury have departed from the court room. Be- 
fore lunch, My. Barnard made an offer of proof 
with respect to certain testimony adduced through 
the witness, Mr. Ogden. Counsel for the defend- 
ant objected to the receipt of the offer of proof. 
The Court stated that it would take the matter 
under advisement and rule later. 

The Court has considered the offer of proof, and 
the Court will now reject that offered testimony. 
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Now, Mr. Barnard, I understand you have an- 
other offer of proof. 

Mr. Barnard: Yes, if the Court please, through 
Dr. [445] Sessions I would like to produce testi- 
mony as to the condition of the Ogden orchard in 
1957, the same one the Court has already ruled on. 
And that testimony, of course, would involve the 
pictures which were marked for identification, but 
not admitted. 

T would hke to produce through Dr. Sessions 
also testimony concerning the condition of the El- 
mer Woods orchard at Atwater, California. 

The Court: I assume you are talking about Elmer 
Woods’ peach orchard ? 

Mr. Barnard: Elmer Woods’ peach orchard at 
Atwater, and introduce pictures concerning the con- 
dition of that orchard in 1957. And I would like 
to produce through Dr. Sessions testimony con- 
cerning the condition of the California Packing 
Corporation peach orchard in Merced, California, 
along with pictures and slides of the condition of 
that orchard in 1957, the spring of 1957. 

Mr. Hamilton: To which I would object on the 
basis of relevaney and materiality, no similarity. 

The Court: Well, the Court will make the same 
ruling with respect to the offered testimony to be 
introduced through Dr. Sessions that it has al- 
ready made with respect to Mr. Ogden. The Court 
will reject the offer of proof. 

Now, is there anything further, gentlemen? 

Mr. Barnard: Nothing, your Honor. [446] 

Mr. Hamilton: Unless at this time the Court 
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would desire to go into the question of the mstruc- 
tions. 
The Court: Yes, because I will expect counsel to 
be prepared to argue the case starting at 9:30. 
(Further discussion. ) 
(Adjournment at 4:00 p.m. Apri 11, 1958 to 
9:30 am., on April 15, 1958.) [447] 


Tuesday, Apri 15, 1998. 9:30 7Xaie 
(Stipulated jury present.) 

(Opening argument by Mr. Hamilton.) 
(Argument by Mr. Barnard.) 
(Closing argument by Mr. Hamilton.) 

The Court: Now, Mis. Wailes and gentlemen, I 
guess it was last Tuesday you took the oath to well 
and truly try this case and base a true and just 
verdict on the law and the evidence. You have 
heard the testimony produced by the parties, and 
you have heard the argument of counsel, and it 
becomes now my duty to instruct you on the prin- 
ciples of law that apply to this case, and it 1s your 
duty as jurors to follow the law as I state it to 
you. On the other hand it is your exclusive prov- 
ince to determine the facts in the case, and to con- 
sider and weigh the evidence for that purpose. 
The authority thus vested in you is not an arbitrary 
power, but must be exercised with sincere judg- 
ment, sound discretion, and in accordance with the 
rules of law as I state them to you. 

If in these instructions, any rule, direction or 
idea be stated in varying terms, no emphasis thereon 
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is intended by me and none must be inferred by 
you. [for that reason, you are not single out any 
certain sentence, or any individual point or instruc- 
tion, and ignore the others, but you are to consider 
all of the instructions and as a whole, and to [449] 
regard each in the light of all the others. 

Although you, as jurors, are the sole judges of 
the facts, you are bound by your oath to follow 
the law as stated to you in these instructions and 
to apply the law so given to the facts as vou find 
them to be from the evidence before you. 

You are not to be concerned with the wisdom of 
any rule of law that I state to you. Regardless of 
any opinion you may have as to what the law ought 
to be, it would be a violation of your sworn duty 
as jurors to base a verdict upon any other view 
of the law, than that given in the instructions of 
the Court. 

Now, as I have repeatedly told you throughout 
the trial of this case, the statements and arguinents 
of counsel are not evidence in the ease, unless made 
as an admission or stipulation of fact. When the 
attorneys on both sides stipulate or agree to the 
existence of a fact, then the jury must accept the 
stipulation as evidence and regard that fact as 
stipulated to as conclusively proved. 

The evidence in the case consists of the sworn 
testimony of the witnesses, all exhibits which have 


been received in evidenee, all facts which have been 


stipwated to, and all applicable presumptions stated 
in these instructions. Any evidence as to which 
an objection was sustained by the Court, and any 
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evidence ordered stricken by the Court, must be 
[450] entirely disregarded. 

You are to consider only the evidence in the 
ease, and the instructions, and the applicable pre- 
sumptions. But in considering them you are not 
limited to the bald statements of the witnesses. On 
the contrary, you are permitted to draw, from 
facts which you find have been proved, such infer- 
ences as seem justified in the light of your own 
experience as men and women. 

At times during the trial I have been called upon 
to pass upon whether certain offered evidence might 
properly be received or not. You are not to be 
concerned with the reasons for such rulings and 
are not to draw any inferences from my rulings. 
If I reject offered evidence, you must not specu- 
late as to the reason counsel may have had in mind 
in offering it, you must not speculate as to what 
the answers to questions that were objected to 
might have been, and so evidence that has been 
rejected you must not consider it at all in any way. 
It is, of course, the duty of an attorney, when the 
other side offers testimony or other evidence which 
counsel feels to be not properly admissible, to ob- 
ject. In admitting evidence to which an objec- 
tion is made, I, of course, do not in any way pass 
upon the weight of the evidence, and the fact that 
I may rule one way or the other does not indicate 
any view that [I may have with respect to the 
weight or the effect of evidence. You are the sole 
judges of the [451] facts and the sole judges of 
the eredibility of witnesses. 
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If during this trial I have said anything or done 
anything which has suggested to you that I am 
inchned to favor the claim of either party to this 
action, you will not suffer yourselves to be influ- 
enced by any such suggestion. If I have made 
any conments, or asked questions of witnesses, 
do not feel I have any views on the matter. Some- 
times I ask questions or make statements solely in 
the belief it might be of assistance to the jury in 
receiving or considering the evidence. If I have 
made any conment as to the value or effect of evi- 
dence, and I don’t recall that I have, you will not 
be infiuenced thereby. ‘You are the sole judges, 
and if you feel I have made some statement, it is 
solely within your provinee to reject that statement 
or give it such weight as you may think it is 
entinled 10, 

You must weigh and consider this case without 
regard to sympathy, prejudice, or passion for or 
against either party to the action. 

Now, the defendant in this action is a corpora- 
tion, and as such can act only through its officers 
and employees, who are its agents. The acts and 
onussions of an agent, done within the scope of the 
agent’s authority, are, in contemplation of law, 
the acts and omissions respectively of the corpora- 
tion whose agent. he is. 

The fact that the defendant is a corporation must 
in no [452] wise prejudice you in your delibera- 
tions or in your verdict. In a court of justice, such 
as this, jurors may not discriminate between cor- 
porations and natural individuals. Both natural 
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persons and corporations are persons in the eyes 
of the law, and both are entitled to the same fair 
and impartial consideration as to justice by the 
same legal standards at your hands. You have no 
authority to tax the defendant corporation for the 
benefit of another person, solely because one of 
the parties happens to be a corporation, and you 
must deliberate and consider this case just as 
though there were two natural persons involved in 
this action. 

Now, as I have stated before, you are the sole 
judges of the credibility of the witnesses and the 
weight their testimony deserves. A witness is pre- 
sumed to speak the truth. But this presumption 
may be outweighed by the manner in which the 
witness testifies, by the character of the testimony 
given, or by contradictory evidence. You should 
earefully scrutinize the testimony given by each 
witness, the circumstances under which each witness 
has testified, and every matter in evidence which 
tends to indicate whether the witness is worthy of 
belief. Consider each witness’ intelligence, motive, 
and state of mind, and demeanor and manner while 
on the stand. Consider also any relation each 
witness may bear to either side of the case; the 
manner im each witness might be affected by the 
verdict; and the [453] extent to which, if at all, 
the testimony of each witness is either supported or 
contradicted by other evidence. 

Inconsistencies or discrepancies in the testimony 
of a witness, or between the testimony of different 
witnesses, may or may not cause the jury to dis- 
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credit such testimony. Two or more persons wit- 
nessing an incident or a transaction may see or 
hear it differently; and innocent misrecollection, 
hike failure of recollection, 1s not an uncommon 
experience. In weighing the effect of a discrep- 
ancy or inconsistency, consider whether it pertains 
to a matter of importance or an unimportant de- 
tail, and whether the discrepancy results from in- 
nocent error or wilful falsehood. If you find the 
presumption of truthfulness as to any witness to 
be outweighed, by these considerations, you will 
give the testimony of that witness such credibility, 
if any, as you may think it deserves. 

A witness may be discredited or impeached by 
contradictory evidence; or by evidenee that at 
other times the witness has made statements which 
are inconsistent with the witness’ present testimony. 
If you believe that any witness has been impeached 
and thus discredited, it is your exclusive province 
to give the testimony of that witness such credi- 
bility, if any, as you may think it deserves. 

If a witness is shown knowingly to have testified 
falsely concerning any material matter, you have 
a right to [454] distrust such witness’ testimony in 


_other particulars; you may reject all of the testi- 


mony of that witness or give that testimony or such 
parts of it such weight as you feel it deserves. 
Any evidence that has been received of an act, 


/omission or declaration of a party or its agent 


which is unfavorable to his or its own interests, 
should be considered and weighed by you like any 
other admitted evidence, but evidence of the oral 
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admission of a party, or its agent, other than the 
testimony of a party or its agent in this trial, ought 
to be viewed by you with caution. 

You are not bound to decide this case in con- 
formity with the testimony of a number of wit- 
nesses, which does not produce conviction in your 
inind, as against the declarations of a lesser num- 
ber, or a presumption of other evidence, which 
appeals to your mind with more convineing force. 
This rule of law does not mean that you are at 
liberty to disregard the testimony of the greater 
number of witnesses merely from caprice or prej- 
udice, or from a desire to favor one side or another. 
It does mean that you are not to decide an issue 
by the simple process of counting the number of 
witnesses who have testified on one side or the 
other. It means that the final test is not in the 
relative number of witnesses, but in the relative 
convineing force of the evidence. [455] 

The testimony of one witness worthy of belief is 
sufficient for the proof of any fact and would jus- 
tify a verdict in accordance with such testimony, 
even if a number of witnesses have testified to the 
contracty, 1£ from a consideration of the whole ease, 
considering the credibility of witnesses and after 
weighing the various factors of evidence, you con- 
elude that the balance of truth and probability point 
to the accuracy and honesty of that one witness. 

Ordinarily the rules of evidence do not permit the 
opinion of a witness to be received as evidence. An 
exception to this rule exists in the case of expert 
witnesses. A person who by education, study and 
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experience has become an expert in any art, science 
or profession, and who is called as a witness, may 
give his opinion as to any such matter in which he 
is versed and which is material to the case. You 
should consider such expert opinion and should 
weigh the reasons, if any, given for it. You are not 
bound, however, by the opinion of the expert wit- 
ness. Give it the weight to which you feel it is 
entitled, whether that be great or slight, and you 
may reject it, if in your judgment, the reasons 
given for it are unsound. 

Evidence may he either direct or indirect. Direct 
evidence is that which proves a fact in dispute 
directly, without an inference or presumption, and 
which in itself, if true, conelusively establishes the 
fact. Indirect [456] evidence is that which tends to 
establish a fact in dispute by proving another fact 
which, though true, does not of itself conclusively 
establish the fact in issue, but which affords an 
inference or presumption of its existence. Indirect 
evidence is of two kinds, namely, presumptions and 
inferences. 

A. presumption is a deduction which the law ex- 
pressly directs to be made from particular facts. 
For instance, a presumption is that a person speaks 
the truth, that is the presumption. That presumption 
may be overcome, but unless overcome by other testi- 
mony, the jury is bound to follow the presumption 
-and that continues in effect until it is outweighed 
by testimony to the contrary. 

An inference is a deduction which the reason 
of the jury draws from the facts proved. It must 


460 Charles W. Grimin vs. 


be founded on a fact or facts proved and be such a 
deduction from those facts as is warranted by a 
consideration of the usual propensities of men, or 
the particular propensities of the person whose 
acts are under review by the jury. 

In this case the parties have stipulated and 
agreed to the existence of the following facts which 
must be accepted by you as established facts in this 
ease without further proof. These facts are: 

1. That the defendant, through its authorized 
agents, inspected the peach orchard owned by plain- 
tiff in January or February, 1957, and discovered 
certain destructive insects [457] therein and advised 
plaintiff of their findings, and that other destructive 
insects were likely to invade plaintiff’s orchard. 

2. That the defendant, through its authorized 
agents, recommended to plaintiff the use of 4% 
Ortho Light Medium O11, 2 pounds of Ortho Mytox 
and 4 pounds of Ortho basic Jead arsenate per 100 
gallons of water, as a spray mixture to be used to 
control the insect pests present or likely to invade 
plaintiff’s peach orchard, and recommended to plain- 
tiff that said spray mixture be applied at the rate of 
400 gallons per acre when his peach orchard was in 
the pre-pink-bud stage. 

3. That the defendant sold and delivered to plain- 
tiff a sufficient quantity of Ortho Light Medium Oil, 
Ortho Mytox and Ortho basic lead arsenate to cover 
his said peach orchard in accordance with the spray 
program recommended by the defendant for the 
purpose of plaintiff’s using the same as an insect 
spray in his peach orchard. 
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4, ‘That plaintiff used some, but not all, of the 
above mentioned agricultural chemicals as an insec- 
ticide and did spray the same upon his peach 
orchard. 

As a result of the foregoing stipulation of facts, 
there remain only two issues of fact, the existence 
of which have not heen stipulated or agreed upon 
by the parties. 

These two issues are: [458] 

First, was the application of the chemical spray 
to plaintiff’s peach orchard the proximate cause of 
the injury, damage or illness of plaintiff’s peach 
orchard ? 

second, the extent, nature and amount of dam- 
ages suffered and sustained by the plaintiff. 

Now, if, under the evidence received in this case, 
and the principles of law given to you in these 
instructions, you are not satisfied by a preponder- 
ance of the evidence that the application of the 
chemical spray was the proximate cause of the in- 
jury, damage or illness of plaintiff’s peach orchard, 
you must return a verdict in favor of the defendant. 

If, however, under the evidence received in this 
case and the principles of law given to you in these 
instructions, you are satisfied by a preponderance 
of the evidence that the application of the chemical 
spray was the proximate cause of the injury, dam- 
age or illness of plaintiff’s peach orchard, then and 
in such event, you must return a verdict in favor of 
the plaintiff and against the defendant for the 
amount of money that you find from a preponder- 
ance of the evidence the plaintiff has suffered and 
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sustained by reason of the application of the chemi- 
eal spray to plaintiff’s peach orchard. 

Now, the proximate cause of an event is that 
eause which in natural and continuous sequence, un- 
broken by any efficient intervening cause, produces 
the event, and without which the [459] result would 
not have occurred; it is the efficient cause, the one 
that necessarily sets the other causes in operation. 

In order for the plaintiff to recover a verdict in 
his favor and against the defendant, the burden of 
proof rests upon the plaintiff to establish the ex- 
istenee of the two issues of fact stated in these in- 
structions, by a preponderance of the evidence. 
“Burden of Proof” means that if no evidence were 
received on either side of such issues of fact, your 
findings as to them would have to be against the 
plaintiff and in favor of the defendant. When the 
evidence is contradictory, your decision must be 
made according to the preponderance of the evi- 
denee, by which is meant such evidence as, when 
weighed with that opposed to it, has more con- 
vincing force and from which it results that the 
ereater probability of truth lies therein. Should the 
conflicting evidence be evenly balanced in your 
minds, so that you are unable to say that the evi- 
dence on either side of the issues preponderates, 
then your finding must be against the plaintiff. 

The mere fact that an injury or disease to plain- 
tiff’s peach orchard occurred shortly following the 
application of a chemical spray supplied by defend- 
ant does not in and of itself raise a presumption 
that the injury or disease was caused by the chemi- 
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cal spray. The burden of proving such causation is 
upon the plaintiff, and unless that burden is [460] 
met by a preponderance of the evidence, your ver- 
dict must be for the defendant. 

You are instructed that if from all the evidence 
in the ease it is impossible for the jury to ascer- 
tain what was the cause of the injury to or disease 
suffered by the plaintiff’s peach orchard without 
indulging in guess or conjecture, the jury must 
reach a verdict for the defendant. 

Now, if you find from a preponderance of the 
evidence which has been presented to you, that the 
damage to the plaintiff’s peach orchard was proxi- 
mately caused by all or any part of the spray ma- 
terials which he obtained from the defendant and 
applied to his orchard in aecordance with the de- 
fendant’s recommendations, then the plaintiff, 
Charles W. Grimm, is entitled to have and recover 
from the defendant, California Spray-Chemical Cor- 
poration, a sum sufficient to compensate him for 
all of his losses, directly and naturally resulting, 
in the ordinary course of events, from that damage. 
The plaintiff’s losses in such event would include, 
if you find from a preponderance of the evidence 
that anv or all of such losses occurred, the per- 
manent reduction in the fair market value of his 
peach orchard, all of his extraordinary or unusual 
expenses in caring for his orchard, arising from the 
damage, including the reshaping and protection of 
his trees and the removal and disposal of dead plant 
material, and the net value to him of all such [461] 
peaches as the plaintiff would have produced in 


464 Charles W. Grimm vs. 


the ordinary course of events, if the injury to his 
peach orchard had not occurred. But I caution you 
that each and all of the elements of damage which 
I have enumerated must be clearly ascertainable as 
to their nature and origin, and must not be based 
upon guess, conjecture or surmise. 

If you should decide that the plaintiff is en- 
titled to recover, although the amount of the verdict 
is left to your sound discretion, your award must 
be just and reasonable, and must be based upon the 
evidence introduced. This does not mean that any 
witness should have expressed an opinion as to the 
amount of pecuniary loss suffered by the plaintiffs. 
It means that your judgment must not be arbitrary 
or fanciful, but must have evidence behind it. 

If you should find that the plaintiff is entitled 
to recover damages, then whether or not you may 
award him any sum for possible future detriment 
will depend on whether or not you find from the 
evidence that such detriment is reasonably certain 
to be suffered as a proximate result of the spraying 
of the plaintiff’s trees. If it is, then plaintiff should 
be compensated for it. If it is not, then no award 
should be made for future detriment. 

The amount of damages prayed for is $22,537.86, 
but this allegation is merely a claim, and is not 
evidence, and must not be considered by you as 
evidence in the event you [462] should undertake 
to determine the amount of plaintiff’s damage. 

I have instructed you on the subject of the meas- 
ure of damages in this action because it is my duty 
to instruct you as to all the law that may become 
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pertinent in your deliberations. I, of course, do not 
know whether you will need the instructions on dam- 
ages or not, and the fact that they have been given 
to you must not be considered by you as intimating 
any view of my own on the issue of liability, or as 
to which party is entitled to your verdict. 


The verdict must represent the considered judg- 
ment of each juror. In order to return a verdict, it 
is necessary that all jurors agree. Your verdict must 
be unanimous. 


It is your duty as jurors to consult with one 
another, and to deliberate with a view to reaching 
a verdict, if you can do so without violence to your 
individual judgment. Each of you must decide the 
case for himself or herself, but vou should do so 
only after an impartial consideration of all of the 
evidence with your fellow jurors. In the course of 
your deliberations, do not hesitate to change your 
mind if convinced that your opinion is erroneous. 
But do not surrender vour honest conviction as to 
the weight or effect of the evidence solely because 
of the opinion of vour fellow jurors, or solely for 
the mere purpose of returning a verdict. 

Remember you are not partisans in this matter. 
You are [463] judges—judges of the facts. Your 
sole interest is to ascertain the truth from the evi- 
dence in the ease. 

Now, upon retiring to consider your verdict you 
will select one of your number to act as foreman 
or forewoman. The person selected will preside over 
your deliberations and be your spokesman in court. 
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I have prepared forms of verdict, which I will 
hand to you. 

One verdict is in the form, with the title of this 
Court, United States District Court, Southern Dis- 
trict of California, Charles W. Grimm, plaintiff, vs. 
California Spray-Chemical Corporation, defendant, 
No. 1798-ND. Civil. Verdict. 

“We, the jury mpaneled to try the above entitled 
cause, find in favor of the plaintiff, Charles W. 
Grimm, and against the defendant, California 
Spray-Chemical Corporation, a corporation, and fix 
plaintiff’s damages in the sum of $......... ”’ Date and 
line for the foreman. 

The other form of verdict carries, of course, the 
same title and cause, and says: 

“We, the jury impaneled to try the above en- 
titled cause, find in favor of the defendant, Cali- 
fornia Spray-Chemical Corporation, a corporation, 
and against the plaintiff, Charles W. Grimm.” Also 
dated April blank, 1958 and the place for the sig- | 
nature of your foreman or forewoman. | 

So accordingly as you find and determine in the 
matter, under the law and the evidence, you will 
select the form of [464] verdict upon which you 
unanimously agree, and you will take these two 
forms of verdict to the jury room with you. When > 
you have reached a unanimous agreement as to your 
verdict, you will have your foreman or forewoman 
fill in the date, fill in the blank spaces on the ver- 
dict, and then return to the court room with your 
verdict. 

Now, if it becomes necessary during your deliber- 
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ations to communicate with the Court, you may 
notify Mr. Scott, the bailiff, but remember that you 
must not reveal to the Court or the bailiff or to any 
other person how the jury stands, until you have 
reached a unanimous verdict. 

The Court will inquire of counsel whether there 
are objections to any of the instructions? 

Mr. Barnard: None, your Honor. 

Mr. Hamilton: No objection, your Honor. 

The Court: We will swear the bailiff. 

(H. R. Scott was duly sworn as bailiff) 

The Court: Now, I think probably it would be 
more convenient to permit the jury to deliberate 
here in the courtroom and you can use not only 
the court room here but the jury room upstairs. 
When we leave, counsel must remove with them all 
of their briefcases and all materials that have not 
been received in evidence. The Clerk of the court 
will leave available to you on the table all exhibits 
which have been received in evidenee, including the 
one on the [465] board over there. 

Mrs. Wailes and gentlemen, all of the exhibits 
which have been received in evidence are the ones 
on the counsel table and the one on the board. 

Everyone else will withdraw from the court room 
now, and the jury may commence their deliberations. 

(Thereupon, at 2:30 p.m., the jury com- 
menced their deliberations) 
(The jury returned at 5:26 p.m.) 
The Court: Do counsel stipulate the presence of 


| the jury? 


Mr. Barnard: Yes, your Honor. 
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Mr. Hamilton: So stipulated, your Honor. 

The Court: Ladies and gentlemen, we have ar- 
ranged for dinner for the members of the jury over 
at the Elks Club; they have a private dining room 
and it is the most convenient place for that pur- 
pose. So I am going to send you to dinner now, and 
in view of the fact Mrs. Wailes is on the jury I 
am going to have a matron sworn in as additional 
bailiff, so would you please come forward and be 
sworn, Mrs. Laird. 

(Mrs. Laird was sworn as matron) 

The Court: Then the members of the jury will 
be taken to dmner, in charge of the bailiff Mr. 
Scott and the matron, and following dinner you will 
return here and further deliberate. [466] 

(After dinner, the jury returned at 7:05 p.m.) 
(Stipulated jury present.) 

The Court: Mrs. Wailes and gentlemen, have 
you arrived at a verdict? Who is the foreman? 
Mr. Peden. Has the jury arrived at a verdict? 

Foreman Peden: No, we have not. We have 
asked for additional information. 

The Court: What information ? 

Foreman Peden: We would like to have the tes- 
timony of Dr. Wilson, Mr. Hanna and Mr. Browne 
read. 

The Reporter: J didn’t know they wanted the 
testimony of Mr. Browne. It will take a little time 
to look that up. 

The Court: We might read the testimony of the 
other two. Miss Schulke, if you will, make an effort 
so all members of the jury might hear you. 
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(The testimony of Dr. E. E. Wilson and 
J. L. Timothy Hanna was read by the re- 
porter.) 

The Court: I am going to ask the jury, in view 
of the testimony read by Miss Schulke, when Mr. 
Hanna was recalled to the stand, that related to Mr. 
Fisher, does the jury care to have Mr. Fisher’s tes- 
timony read, or not? 

Foreman Peden: Your Honor, I don’t think it 
will be necessary. 

The Court: It may take a while for the reporter 
to locate the other testimony in her notes. I think, 
except for the jury, we will all withdraw temporar- 
ily from the [467] court room and Miss Schulke 
will check her books, and just as soon as she has 
found Mr. Browne’s testimony we will come back 
in here. 

(The jury thereupon resumed deliberations, 
and returned to court at 9:05 p.m.) 
(Stipulated the jury was present.) 

The Court: Mr. Peden, has the jury arrived at 
a verdict ? 

Foreman Peden: We have not. I am sorry to 
have held the court reporter wp. There was a slight 
misunderstanding. 

(The testimony of Ashley Browne was read 
by the court reporter.) 

The Court: Mr. Peden, is there any other testi- 
mony the jury wishes to have read back? 

Foreman Peden: I think that is all. 

The Court: Everybody except the jury will now 
Teave and the jury will resume their deliberations. 


| 
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(The jury resumed their deliberations, and 
returned into court at 10:00 p.m.) 
(Stipulated jury was present.) 

The Court: Mrs. Wailes and gentlemen of the 
jury, you have had a long day, some of you drive 
some distance. There are two courses open to us: 
I can let you separate and go home, and you can 
resume your deliberations, say, returning at 9:30 or 
10:00 tomorrow morning; or if you desire you can 
continue your deliberations tonight. I would lke to 
[468] find out which you prefer. If you care to dis- 
cuss that matter privately, we will all withdraw 
from the court room and you ean let the bailiff know 
what you prefer to do. As I say, I will permit you 
to separate and go home, to return tomorrow for 
further deliberation, if that 1s your desire, or you 
may desire to continue your deliberations tonight. 
Do you prefer to discuss that privately among your- 
selves? 

Foreman Peden: I think we should discuss it 
among ourselves. 

The Court: We will all withdraw, and you no- 
tify Mr. Scott. 

(The jury resumed deliberations, and re- 
turned to court at 10:07 p.m.) 
(Stipulated jury was present.) 
The Court: Myr. Peden? 


Foreman Peden: Your Honor, I think we would 
like to return in the morning and resume delibera- 
tions. | 
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The Court: Very well. Well, the Court is going 
to permit you to do that. I might state it is not a 
common practice to permit a jury to separate after 
they have started deliberations, but I feel it is 
proper in this case. I do want to caution you that 
you must not talk about the case when you get home 
to any members of your family. I want you to bear 
that in mind, do not talk about the testimony or 
the facts, or your opinion, with your husband or 
your wife. [469] I realize you have to tell them 
where you have been and you have to tell them in 
the morning where you are going. But I do want to 
admonish you not to talk about the case to your 
friends or family, and of course do not permit them 
to ask you questions about the case, or the evidence, 
or what the facts are, or how the other members of 
the jury feel about it. 

This is an extremely important admonition £ am 
giving you, and one I know you will scrupulously 
observe. And of course do not express any opinions 
as to how you feel about the case to anyone. 

Do counsel have any objections to the Court per- 
mitting the jurors to separate and return home ? 

Mr. Barnard: No, your Honor, no objection. 

Mr. Hamilton: No objection, your Honor. 

The Court: The jury then will be excused to 
separate and go to their homes, and I think I will 
ask you to return tomorrow morning at 10:00. 
I have a jury coming in at 9:30, and I don’t think 
that matter is going to last very long. So I will now 
excuse the jury until tomorrow morning at 10:00 
o’clock, and the Court will now adjourn. 
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(Thereupon, at 10:09 p.m., an adjournment 
was taken until 10:00 a.m., April 16, 1958.) 


Wednesday, April 16, 1958, 10:00 a.m. 

(The jury resumed deliberations, and re- 
turned into court at 11:51 a.m.) 

(Stipulated jury was present.) 

The Court: We have arranged for lunch for you 
at the Elks Club in the private dining room, so you 
will accompany the bailiff and matron, and return 
after hinch and resume your deliberations. Bear in 
mind the general admonition; do not talk about the 
ease while over there or permit any other person 
to talk to you about the case. 

(Thereupon, the jury went. for lunch, and re- 
turned to resume deliberations; and returned to 
COW teltca 1) al) 

(Stipulated the Jury was present.) 

The Court: My. Peden, has the jury arrived ata 
verdict ? 

Foreman Peden: Your Honor, the jury is unable 
to reach a verdict at the present time. We do not 
seem able to agree. It seems very improbable we 
will agree. 

The Court: Well, the verdict reached by a jury 
of course should be the verdict of each juror and | 
all members of the jury of course should individu- 
ally arrive at. a common verdict, if it can be done 
without doing violence to your individual judgment. 
I want the jurors, of course, to have ample oppor- 
tunity to explore the evidence and ample opportu- 
nity for full and complete discussion, and if the 
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jurors can [471] reasonably do so, as I indicated 
without violence to your independent judgment, 
reach a verdict, why, of course, it serves, in my 
opinion, the administration of justice. 

When a jury is unable to arrive at a verdict it 
means, of course, that the case has to be retried, and 
it means that some other jury would possibly have 
the same problems that this Jury has. 

So [ would say to you that if you feel that some 
further deliberation might be fruitful, then I would 
suggest that you endeavor, if you reasonably can, 
to reach a verdict. 

On the other hand, of course, you have deliber- 
ated since yesterday afternoon and if it is the view 
of the jurors that further discussion would not be 
fruitful, then of course there is not much point in 
requiring that you continue to deliberate. 

Now, I don’t want by any word or action of mine 
to convey the idea that I am trying to force, or use 
any pressure on any members of the jury, for the 
purpose of reaching a verdict. But if you ean, as I 
say, reasonably do so under the law and the evi- 
dence, then I think the interests of all concerned 
would be served by you being able to agree. 

Now, Mr. Peden, as foreman of the jury, has ex- 
pressed his opinion that it appears unlikely to him 
—if I misquote you, Mr. Peden, let me know—it ap- 
pears unlikely the members will be able to arrive at 
a unanimous verdict, and of course the verdict must 
be unanimous. [472] 

IT don’t want any juror to indicate to me how he 
stands, numerically or any other way, but does any 
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other juror care to express a view, either in support 
of Mr. Peden’s opinion, or to the contrary, or some- 
where in between ? 

How do you feel, Mr. Tielman? 

My. Tielman: Your Honor, we have deliberated 
pro and con for quite a number of hours, and it has 
got to the point where we apparently cannot agree 
on a verdict. 

The Court: I see. You feel you have reached a 
deadlock. Mr. Porteous, how do you feel? 

Mr. Porteous: Your Honor, I feel the same way. 

The Court: Does any other juror have any con- 
trary view ? 

Well, I am going to suggest this: suppose that 
you deliberate another half hour, we will say, and 
if you are still of the same view that you are dead- 
locked and hopelessly divided, then I think probably 
I will discharge you. 

Juror No. 6: Your Honor, might I say a word. 
We are right where we were last night. 

The Court: In other words, you haven’t made 
much progress. 

Juror No. 6: We haven’t made any progress 
today, not sinee I left last night at ten o’clock. 

The Court: Mr. Hallowell, you have heard the 
statements of the jurors. Do you have any view to 
suggest to the Court? 

Mr. Hallowell: I would only say this, your 
Honor, of [473] course both sides want a verdict 
but no pressure or compulsion. Perhaps what the 
Court has said, if the jurors had time amongst 
themselves to talk it over, within 15 minutes they 
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may have determined that this—we should know 
whether we should go on further. Your Honor sug- 
gested half an hour. I think perhaps with what has 
been said they should have an opportunity to at 
least discuss it among themselves. 

The Court: How do you feel, Mr. Brown? 

Mr. Brown: I think perhaps Mr. Hallowell’s 
suggestion is a good one. After the jury has had a 
discussion, they should reach a decision in less than 
half an hour. 

The Court: Suppose you deliberate another 15 
minutes, or so. As I say, I don’t want you to feel 
in any way any pressure or influence of any kind 
being exerted by me on any member of the jury. As 
stated before, a verdict must be unanimous but it 
must represent the considered conscience of each 
juror. 

All right, we will take a recess. 

(The jury resumed deliberations, and re- 
turned to court at 4:04 p.m.) 
(Stipulated jury was present.) 

The Court: Mr. Peden, have you arrived at a 
verdict? 

Foreman Peden: We have, your Honor. 

The Court: Is the verdict the verdict of each 
member of the jury? [474] 

Foreman Peden: Yes. 

The Court: It is unanimous? 

Foreman Peden: Yes. 

The Court: Has the form of verdict been com- 
pleted in accordance with my direction? 

Foreman Peden: Yes. 
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The Court: It has been completed and dated and 
signed by you as foreman? 

Foreman Peden: Yes. 

The Court: J will ask the Clerk to read and re- 
cord the verdict. 

The Clerk: Charles W. Grimm, plaintiff, vs. 
California Spray-Chemical Corporation, a corpora- 
tion, defendant. Verdict: “We, the jury impaneled 
to try the above entitled cause, find in favor of the 
plaintiff, Charles W. Grimm, and against the de- 
fendant, California Spray-Chemical Corporation, a 
corporation, and fix plaintiff’s damages in the sum 
of $4,750. April 16, 1958, J. S. Peden, Foreman.’’ 

Is that vour verdict, members of the jury? 

Jurors: Yes. Yes. 

The Court: Let’s poll the jury. 

(The Clerk thereupon polled the jury, each 
juror answering in the affirmative to the ques- 
tion ‘‘the verdict, as presented and read, was 
that your verdict ?’’) 


The Court: J am going to discharge the jury at 
this time. [475] The Court in discharging the mem- 
bers of the jury wishes to express its appreciation 
of the willingness of the members of the jury to 
perform this very important service that is neces- 
sary in the administration of justice. 


(Jury retires at 4:07.) 


The Court: Let the record show the members of 
the jury have departed from the courtroom. The 
Court will direct counsel for the plaintiff to prepare 
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a judgment based upon the verdict, and to submit 
of course to counsel for defendant for his approval 
as to form, or non-approval as to form. 

Are there any other matters either counsel care 
to bring before the Court? 

Mr. Barnard: If the Court please, would the 
Court be willmmg to make an order of ten-day stay 
of execution after the judgment? 

The Court: Yes, the Court will provide the exe- 
cution be stayed for a period of ten days after entry 
of judgment. 

Have you any motions, Mr. Hamilton? 

Mr. Hamilton: Not at this present time, your 
Honor. 


The Court: Well, the Court wishes to express its 
appreciation to counsel for their cooperation during 
the trial of this action. If there is nothing further, 
the Court will adjourn, to reconvene tomorrow 
morning on other matiers. [476] 


[Endorsed]: Fuled July 9, 1958. 
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Designation of Points on Appeal 
The points on which Appellant, Charles W.. 
Grimm, intends to rely in the above-entitled Court 
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on this appeal from the trial court’s denial of his 
motion for a new trial, limited solely and exclu- 
sively to the issue of the nature and amount of dam- 
ages, are as follows: 


1. That the trial court acted in excess of its 
jurisdiction by issuing an order vacating the verdict 
of the jury in its entirety and granting a new trial 
on all issues that had been submitted to the jury 
(proximate cause and damages), more than ten days 
after entry of judgment, more than ten days after 
the date on which motions for a new trial could be 
filed, and at a time when the only motions before it 
were defendant’s (appellee here) for a new trial on 
all issues, which the trial court expressly denied, 
and plaintiff’s (appellant here) for a new trial lim- 
ited exclusively to the issue of the nature and 
amount of damages. 


2. That the trial court abused its discretion by 
issuing an order vacating the verdict of the jury in 
its entirety and granting a new trial on the issues of 
proximate cause and damages, the two issues sub- 
mitted to the jury, more than ten days after entry 
of judgment and after the time for filing motions 
for a new trial had passed, when neither party had 
moved the court for a new trial limited to those two 
issues. 


3. That the trial court abused its discretion by 
issuing its order vacating the verdict of the jury in 
its entirety and granting a new trial on the issues 
of proximate cause and the nature and extent of 
damages, more than ten days after entry of the 
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judgment, under circumstances where the trial 
court had denied defendant’s (appellee here) mo- 
tion for a new trial on all issues, where the jury’s 
verdict in favor of plaintiff (appellant here) on 
proximate cause was fully supported by the evi- 
dence, where the amount of damages awarded was 
grossly inadequate and less than the undisputed 
amount, and where plaintiff had moved the trial 
court for a new trial, hmited solely to the issue of 
nature and extent of damages. 


Designation of Record to be Printed 
By Appellant 
Record page 


Title of Document Clerk’s transcript 
SMGSMONE <0. cs ieee bed ny oe 2 
Clerk’s Notice of Entry of Judgment.......... 4 


Plaintiff’s notice of intention to move for new 
trial on Issue of Damages, together with 
Points and Authorities in support of Motion 
for New Trial and Specification of Particulars 
in reference to the Evidence..........) ae 5) 


Motion for New Trial by Defendant........... 23 


Affidavit of Alwyn C. Sessions in support of De- 
fendant’s Motion for New Trial...) > ae 20 


Defendant’s Memorandum in Opposition to 
Plaintiff’s Motion for New Trial on Issue of 
Damacesvalone .2.. .... 1654.9) oe 30 


Affidavit of James 8. Peden, Jury Foreman.... 367) 
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Affidavits in Opposition to Affidavit of Alwyn 
cs OG meme a ee oe 38 


Trial Court’s Memorandum and Order on Mo- 
moms tor New Rrial, €ic...........6..6.04 008 45 


Notice of Intention to Appeal and of Appeal... 49 


Designation of Record on Appeal and Statement 
OM RKC US 05 Nei th ne ia yon Wana eed actok Ream 54 


Dated: July 21, 1958. 


CONRON, HEARD & JAMES and 
WAYNE M. HAMILTON, 
/3/ By WAYNE M. HAMILTON 
Attorneys for Appellant 
Charles W. Grimm. 


Affidavit of Service by Mail Attached. 


[Endorsed]: Filed July 22, 1958. Paul P. 
O’Brien, Clerk. 
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DESIGNATION OF ADDITIONAL PARTS OF 
RECORD DEEMED MATERIAL BY AP- 
PELLEE 


In addition to the portions of the record hereto- 
fore designated to be printed by the appellant, ap- 
pellee further requests that the five (5) volumes of 
reporter’s official transcript of proceedings desig- 
nated as Item B on the certificate by John A. 
Childress, Clerk of the United States District 
Court, dated July 14, 1958, be printed as a part of 
the record on the above entitled appeal. 


Dated: July 28, 1958. 


WILD, CHRISTENSEN, 
BARNARD & WILD, 
/s/ ROBERT M. BARNARD, 
Attorneys for Appellee, California Spray-Chemical 
Corporation, a corporation. 


Affidavit of Service by Mail Attached. 


[Endorsed]: Filed July 29, 1958. Paul P; 
O’Brien, Clerk. 


